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o

Re:  Establishing Qul Value for Royalty Due on Federal Leases, Further Supplementary
Proposed Rulf. 64 Fed Reg 73820 (Dec. 30, 1999).

i

Dear Mr Guzy-

Frontiers of Freedomfappreciates the opportunity to comment on the proposed rule.
j

Frontiers of Freedond is a non-protit, non-partisan public policy advocacy organization
solely dedicated to maintainfng and restosing the American system of limited government and
individual rights  Our work plso mnvolves the advancement of States’ rights and the protection of
property nights. Frontiers hap been momtoring the progress of the crude oil valuation rulemaking
process since before May 1998 when we published a study entitled, “Resolving the Federal Oil
and Gas Rovalty Valuation Pispute A Free Market Approach” In August of that same year,
Frontiers conducted a Citizgn's forum in Casper, Wyoming featuring industry and government

spokesman We have bcco e alarmed by the events of the last nine months surrounding this
particular rule

In late April 1999, n'rmbers of the press began informing the public of an investigation
into the improprieties of tw§ government employees who accepted payments from the Project
on Goverament Oversight (“POGO™) for their work on the propaesed rule. Exhibit 1. POGO, a
relator in a False Claims case in Texas. did not deny the payments to Robert Berman, a policy

analyst with the Department pof the Interior, and Robert Speir, a policy analyst formerly with the
Departmoent of Lacigy, Dalupil 2

The revelation of pogsible improper influence on the proposed rule by Mr. Berman and
Mr. Speir calls into queslmd the integrity of the rulemaking process as a whole. In a hearing
befare a Senate Linergy b\ubcommntee Senator Frank H. Murkowski stated “the process

i
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obviously is tainted by the

egations of payofls and of perception that certain special interests

... have undue roles and ufdue influence in the process.” Exhibit 3, page 7. Frontiers is

concerned that the fundamertal structuie of the rule, and many of its explicit
from the views of people who have a personal stake in having the Departm

provisions, comes
ent of the Interior

adopt their positians. Senatpr Don Nickles stated that “when we read reports that two Interior

Department officials receivefl payments of $3 50,000 each, and that they

that is very zealous in favor
to increase payments, I find
page 23

Ths past fall, Senato
process be postponed unuil
involved i the rulemaking ce
strong positicns taken by
rulemaking process affect ev
Minerals Management Servig
the ruleimaking process is to
rights and interests of private

advocated u position
{ moving royaities downstream, as proposed by the administration,
hat to be grossly unethical. [ find that to be offensive.” Exhibit 3,

[ Murkowski vigorously advocated his position that the rulemaking
a complete nvestigation of “payoffs” of government officials
uld be conducted Exhibit 4; Exhibit 5. Frontiers concurs with the
henators Murkowski and Nickles. Because the results of any
ery citizen of this nation, Frontiers finds it necessary to remind the
e (MMS) that the responsibility of government officials involved in
protect the tights and interests of the people at large, and not the
special interest groups.

Ip examining the pgoposed rule and the events surrounding its creation, Frontiers
discovered that the influence by private parties on the rulemaking process goes back farther in

time than the American peop{

The Payments

Contrary 1o POGO’s

“whistleblowing” public sen

have been led to believe

knitial explanation that the payments were public service awards 1o
ants, Exhibit 2 evidence has come to light revealing that the

payments were part of 4 long§jterm arrangement.
|

In November 1998 H

Exhibit 7. The payments w
that agreement, Berman, Sp

1998 agreement basically coc
as December 1990, Eixhibit
the United States and Mobil
secret sharing agrecement b
Fastern Dhstrict of Texas cal

3

i

obtained from federal lessees

erman and Speis each received $383,600 from POGQ  Exhibit 6,
¢ made under & written agreement dated January 5, 1998 Under
r, and POGO would share one-third each in any recovery POGO
in lawsuits brought under the False Claims Act  Exhibit 8. The
ficd & “standing oral agreement” which was in place at lcast as early

The November 1998 payments came from a settlement between
il Corporation  POGO received its share under the terms of a still-
ween POGO and other participants in a lawsuit pending in the
d United States ex rel Johnson v. Shell Oil Company Because of
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these two agreements, POJGO, Berman, and Speir stand to gain additional money from
subsequent settlements.

nd Its

The Proposed Rule :

1ef Advocates

it will require affiliatcd comganies to trace their inter-company sales to downstream locations or
to use so-called spot market fndex prices at market centers. For California oil, the price is based
on spot prices for Alaska Nofth Slope (ANS) oil sold in Los Angeles or San Francisco For oil in

. Lo . . . .
the Rocky Mountain regiorg the price will typically be based on spot prices of West Texas

Intermediate crude od tradeg]

(NYMEX) trades in futures ‘fi
everywhere else, the price |
L.ouisiana, or Midland, Texd
sales to an atfihated compan}
used for royalty valuation if
sales

Frontiers has review
principal authonities and co
ate persons with a direct fing
with them). These persons
Act mn a case called United §
and Speir are Mr J Benjan
Ashton of Innovation and 1
iitigation, but 15 now Spen’
Justice n the 1.8 Aohnson v

at Cushing. Oklahoma. (The New York Mercantile Exchange
tiacts for West Texas Intermediate oil delivered at Cushing.) For

Vill be based on spot prices at market centers such as St. James,
§s The ruie also requires companies to disregard completely any

The Department’s former position was that those sales could be
they were for prices similar to those in comparable arm's-length

gd documents concerning the POGO payments and found that the
bultants on which the Department has relied in changing its policy

cial stake in the policy change (or persons in business partnerships

hve claims to money under litigation brought under the False Claims

ates ex rel. Johnson v Shell Oif Company. In addition to Berman
u Johnson of Summ:t Resource Management, Inc., and Mr. Peter
nformation Consultants, Inc.  (Ashton has no direct stake in the

business partner, both have been retained by the Department of
Shell case !

Evidence of Influence gn the Fu_lemaking Process

The scminal pertod i
1996  Two separate mtiatiy
public attention in June 1994

the change of policy was between the fall of 1993 and the end of
es converged during that period. The first became the subject of
, when former Assistant Secretary Bob Armstrong assembled the

b To be clear, Frontiers 1s not

improper. It 1s the Deparuneng

suggesting that the conduct of Johnson or Ashton has been 1n any way
's conduct which the record calls into question.
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Interagency Task Force (“T

sk Force”) to examine the issue of undervaluation of oil royaltics

from federal leases in Califorfia The most active and vocal member of the Task Force was Speir,
who was quick to criticize ofhers on the Task Force by challenging their disagreements with him

as a continued eftort to cove

F up underpayments. Exhibit 9 Speir urged the Task Force to find

that the true value of oil prduced from federal leases in California was the price received for

ANS crude oil sald 1in Los
information from Task Foi
recommended that the Deparn

The inter-agency ap
11, Mr Berman was in co
requests for documents unde

yingeles or San Francisco.  Exhibit 10, page 68 After receiving
ce consultant Ashton, the Task Force adopted that view and
ment’s valuc regulations be amended. Exhibit 10, page iii.

oach had first been proposed by Berman in August 1993, Exhibit
tact with POGO throughout this period, even helping POGO draft
the Freedom of Information Act. Exhibit 12, page 72. POGO, for

its part, kept media attcntiolxl on the Department by providing internal Department documents to

the news media and by pu
nodding” at industry’s altege

The tie between PO
participant in Task Force md
law partners, who were pres

ishing reports highly critical of the Department for “winking and
i underpayments.

O and the Task Force appears to have been close. A frequent
Ptings was a lawyer in private practice, Henry Banta, and one of his
tnt on behalf of their client, the State of California. Banta was also

the Chairman of POGQ's

ard of Directors and had been the one responsible for mnvolving

POGO in the California oil rpyalty 1ssue beginning in 1994. Exhibit 13, page 23. It is unknown
whether Banta ever disciosedqto Task Force members his role with POGQ.

In June 1996, onejmonth after the Task Force Report was presented, a House

Subcommittee chaired by

presentative Horn held a hearing on the issue of oil valuation.

POGQ) arranged to have Berfhan and Speir called to testify. Exhibit 13, page 219. Both testified

that the use of ANS spot and
posted prices. Exhibit 14, pa

The second intiativ
Californta.  In 1994 and 19
about his services in helping
filed a lawsuit on hehalf of

NYMEX prices would be a better valuation method than the use of
pes 35, 39-40, 54-55 (Berman); 41, 58-59 (Speir).

 at work during this period concerning oil produced east of
5, Johnson approached state, federal, and private royalty owners
hem obtain higher royalties on crude oil. In February 1996 Johnson
the Umted States -- which by law remained secret to all except

employees of the United St

under the False Claims Act

tes government until disclosed by court order two years later --
amnst numerous [ederal oil lessees In his suit, Julmson alleged that

the lessegs had fraudulently gndervalued their royalty payments to the Interior Department. He

requested that he receive up

i
]

i

30 percent of any royalties recovered.
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il value rule In September 1996, Johnson made a presentation to

While his suit was p}mdmg, MMS (fully aware of his pending suit) retained Johnson as a

MMS of his analysis of exiging crude oil valuation methods and potential alternatives. In his
presentation, he, too, recomdhended the use of NYMEX and ANS spot prices for the valuation of

crude otl. Exhibit 15

lavolvement iy the PropesedRulemaking

In December 1996, POGO informed the organization’s Board of Directors that “an
agreement {had] been workdd out that if there {was] some reward, whatever and whenever an

amount would be won, that
compensated ” Exhibit 15
Robert Spetr.

The day after PO
Assistant Secretary Armstr
valuatiors of oil [ royalty ¢

he individuals that have been doing this work for years would be
OGO has acknowledged these individuals to be Robert Berman and

's Board meeting, Bill Bettenberg, Mr. Berman's superior, sent
pngr Mr. Berman’s paper discussing alternative approaches to
alculation purposes. Exhibit 16, Mr. Berman’s paper provides a

detaiied explanatian for the upe of ANS spot and NYMEX prices,

Although he initially
Spelr subsequently acknowle
Department of Encrgy  In
would be commenting on th
He commumcated with MM

In January 1997,
valuation. FEstablizshing Qi
Royalty Oil, 62 Fed. Reg 37
apparent to Frontiers when t
spot prices for Califorma oil
views of MMS

tsclaimed any role in the Department’s proposed rule, Exhibit 16,
ged that he remained involved in the issue before retiring from the
eptember 1996, Spen sent an e-mail to MMS informing that he
proposed rule on behalf of the Department of Energy. Exhibit 17
agatn dunng the rulemaking. Exhibits 18-20.

S published its notice of propused rulemaking for crude oil
alue for Royalty Due on Federal Leases, and on Sale of Federal
< (Jan. 24, 1997) It s u this initial proposed rule that it becomes
ne views of Mssrs. Berman, Speir, and Johnson — the use of ANS
and NYMLEX or market center prices for other oil - became the
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What They Recompmended, What MMS Has Propaosed

Mr. Speir

. “T have always felt that Alaska Nerth Slope oil is the proper basis of valuation.” Exhibit
14, page 58 “Estgblish{] the value of California crude oil based on quaiity- and
ttansportation-adjustdd open-market prices of ANS oil ” Exhibit 10, page 68. MMS has
proposed that, for Cpliformia crude oil, “value is the average of daily mean ANS spot
prices adjust{ed} for applicablc location and quality differentials and . for
transportation costs "} Proposed section 206 103(a) and (a)(3).

* IDjo away with anyjrecognition of affiliate transfers. Define the lessee to be the parent
corporation and all lits consohdated and unconsolidated entitics that it directly or
mdirectly controls © jExhibit 17 Proposed section 206.102(a)(2) does away with any
recognition of attihatq transfers.

"My recommendatiﬁnremains that DOE not comment on the proposed regs.” Exhibit
20. DOE has not confmented on the proposed rules

Mr. Berman
* It you take a valuation system based on the alternative crude, and the market prices of
crude, that would lenptoward an ANS valuation system which is more straight forward ”

Exhibit 14, page 35 ]I believe the best method of measuring value in Califarnia is through
reference 1o ANS, sike ANS was entered into California markets ” Exhibit 14, page 54.
The proposed rule adppts this view

For mid-continent angd Texas, “I would probably use closing price on the NYMEX when
it goes from future fo spot™ Exhibit 14, page 55. “Because crude markets differ
geographically, a congbimation of [NYMEX closing prices, spot prices, market basket of
crudes, and gross prpceeds] should be used to value crude oil for royalty purposes ™
Exhibit 21, page . MMS agrees [t initially proposed to rely heavily on the NYMEX
price is its January 1997 proposal. “The main difference [between the 1997 proposal and
the current proposaljllis that rather than using NYMEX futures prices, we apply Cushing
spot prices an this proposal . 64 Federal Register page 7383 1.
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proposed rule appears to come directly from Johnson’s September

1996 presentation to ghe agency’s rule writers. Exhibit 15 |

The 1996 preseniatid
agency views exchang]

Mr. Ashton:

His views on the use
64 Federal Register p

How Private fntgrests Stand

n still shows influcnce in the cunent propused rule in how the

P agreements, “overall balancing” agreements, market center pricing,.

ANS pricing for Califorma oil are openly relied on by the agency.

f
Ige 73824

o Benefit from the Proposed Rulg

Frontiers is concernegl that the rulemaking process has been tainted by the influence of

people who have g personal

take in having the Department of the Interior adopt their positions.

Mssrs. Berman and Speir, gopernment officials, have a written agreement with POGO, the terms

of which require POGO to

Texas, with the two men. h?(

Mr. Berman and Mr Speir re

How would POGO i

hare equally any proceeds it receives from the lawsuit in Lufkin,

hibit 8. Thus, the more money POGO receives, the more money
Leive,

enefit from the implementation of the proposed rule? Experience

under the False Claims Act sQows that cases are rarely successful unless the private plaintiffs can

persuade the federal governm

Ent to intervene ou their behalf Fronters believes that the effort to

amend the existing oil valuejwas pait of an overall strategy to assure that the Department of

m
implementation of the propd

Justice wounld intervene

system was being manipulatel

Recomunsudations

the Texas lawsuit in which POGO was a plaintiff. The
sed rule would be used to validate POGO’s claims that the old
H

The evidence we proﬁiided clearly documents the depth of mvolvement of these two men

in the proposed rulemaking
various provisions of the p
federal investigative bodies
payments to Mgsrg Berman

brocess, and we can see the results of their continued “work” in
pposed rule.  The press has informed the American people that
re examining the events surrounding these legally questionable
Ind Spetr
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Frontiers strongly belfves that it would be in the best interests of the Department and
the American people to postpbne this rulemaking until all investigations are complete. Frontiers
of Freedom appreciates the opportunity to submit these comments to MMS, and sincerely
hopes the MMS remembers tRat its prionty is the benefit of the American people.

Respectiully submitted,
Leny € S l
George C T.andnth

Attachments




Sent By: FRONTIERS QF FREEDOM ;

30/99 PLATTON 1

Speir in fact defended POGO,
rsuing the case.

703 527 8388; Jan-31-00

5:34PM;

Page 10

Page 2

stressing the group was sclely responsible for

"POGO has forced the governmgnt to collect a large amount of money toward
e underpayment ot royalties By the o0il companies," Speir added.

The US Justice Department deglined to comment on the case.

Berman reportedly accepted the money from POGO after the public interest

oup won $1-mil last year as
bil,
aims Act.

POGO, along with

bart of a larger $45-mil settlement between
the government, POGO an§l other private individuals under the False
beveral private indiwviduals initially brought on

e civil action against 16 oij companies itor allegedly conspiring to underpay

1 royalties to the federal gpvernment. Mobil opted to settle after the

vernment decided to interveng against several of the oll companies involved.

obil denied any wrongdoing ip

The civil lawsuit against th
parate crimimal investigatio

The two government employees
- part of the civil lawsuit.

e Mobil case,
ire not parties in the suit.
POGO informed the US Justicd
e money to the two men,
i to why Justice now is going

"POGO has been privileged td

emed only fair that the tWOJu

»irit of the False Claims Ac

|
Jt i3 unclear whether Bermar

1@ money. Speir's alleged pd

DMPANY (TICKER): Burlington

“WS SUBJECT: World Equit

TORY ORIGIN: WASHINGTON
NDUSTRY :
ord Count: 564 !

/30/99 PLATTON 1
ND OF DOCUMENT

Copr. © West 199

[t

- 1INDEX

Resources Incg.

that case.

against Burlington Resources.

ahead with a review.

REFERENCES
{BR)

y Index (WEI)

OilfSecondLry (O1IS)

8 No Claim to Orig. U.S. Govt.

other companies is still pending,

work with whistleblowers over the years,
nsung heros be compensated in keeping with the
the group said in a statement.

Works

along with a

helped POGO with information but opted not to
But after POGO received settlement money from
the group decifled to share the proceeds even though the two

Department last year that it planned to give
Sowrces familiar with the case say they are puzzled

and it

consulted government attorneys before accepting
yment took place a year after he left DOE.
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US JUSTICE REVIEWS PMYMENTS TO EMPLCYEES FROM OIL VALUATION SUIT

The U5 Justice Department 1

Maureen Lorenzetti

s conducting an internal review of a US

Jepartment of Intcrior employee who reportedly accepted money trom a public

interest group for hig role 4§
investigation, government ang

3 a whistleblower in an oil valuation
other sources close to the case said Apr 29.

Justice is seeking to detegmine whether it was appropriate for Robert

3eyman, an official with Int4
from the Project on Governmer
According to POGO, the mon
Energy policy analyst, Bob S
to expose underpayment of roy

rior's policy office,

to accept about $350,0C0
t Oversight.

y was given to Berman and a retired Department of
eir, for their work in the mid-1990s in helping
alties.

POGO sued oil companies
Claims Act 1in 1997. No form{
familiar with the case stres
Dept are seeking an opinion
Berman's actions were approp

L

-
-

Berman
review.

declined to comment

"You'll have to talk to th
when asked by Platt's in a

)
H

Speir, while not acknowle
not congsider himself a whis

He also noted that the fu
he left government service.

"while T have heard the Ju
have not been contacted by ¢
investigation.”

-

Copr. © West

7ing the receipt of funds from POGO,

stice Department is investigating this matter,
hem or advisged by them that I am the subject of

1999 Ko Claim tao Orig.

r alleged royalty underpayments under the False
1 criminal investigation is pending, sources
ed. Rather, US civil attorneys in the Justice
rom criminal attorney counterparts on whether
iate as a public official.

on Justice's decision teo cenduct an internal

US Justice Department about that,"
fef telephone interview.

said Berman

said he did
ekblower in this matter.

s in question were dispersed by POGO a year after

I

U.5. Govt. Works
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hesday, May 19, 1998

Royalty Valuation Debate Heats Up

ng-running debate over a new U.S. government
s royalties heated up this week amid new
borters and critics.

Secretary c¢f Interior Bruce Babbitt, three oil-
hterior Department's new royalty valuation rule
Enterest issues are resolved.

he letter refers to recent
icials involved in mineral

. Natural Resources Chairma;qé
;.M., and Sen. Don Nickels, K

'he Department of Justice ang
!gtigating payments to two |

oyalty underpayment allega
tegedly from Danielle Brian,
arsight.

aclosures about Clinton administration
yalties policy. Jt is signed by Senate Energy
rank Murkowski, Rwhl&s}a, Sen. Pete Domenici,

-Okla.

the Intericr Department's inspector general are
ederal employees after an 0il company settlement

fions. They payments of $350,000 each werc

executive director of the Project on Government

The letter says one of the e

erqy, was part of an interaggncy tas

e other employee 138 currentl
fice of policy analysis, ac

ployees, now retired from the Department of

¥ force working on the new royalty rule.
an employee of the Department of Interior's
rding to the letter.

The senatocrs have been amon

unfairly burdens oil and ggs pro
ponents of the rule have plgced 1

issed a bill to extend that

4
The new rule would have comb

aderal government based on I
>sted prices. The rule's sup
swer than market prices.

Q0il ccmpanies agree a new S
ade for the cost of marketin
0 audits.

Rep. Maloney Says Cos. Ung

the new rule's most vocal critics, arguing that
ducers. They and other Congressional

t under moratorium until June 1 and have
oratorium until Oct. 1.

anies calculate percentage royalties owed to the
jces rather than on their own

bported market pr
ed prices are consistently

borters say the post

vatem is needed, but they want more allowances
g their oil and gas and limits on their exposure

erpaid By Up To $2 Bln
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ral lands.

Rep. Carolyn Malonej

'his report...proves that bi
on's taxpayers, our schools
;om line, ™ Maloney said.

1 report extrapolates from g
ifornia and Long Beach City ¢
companies for underpaying rg

aloney sald the Interior bep
ect to avoid further royalty
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. D-N.Y., issued a rcport Wednesday finding

r

1o s2 rillion in royalties for production from

it

0il companies have stolen money from our
nd our environment, only to fatten their

ocuments made public as a result of the
overnments' 1974 lawsuit against several major

valties.

driment's new valustion rule needs to take

underpayments. She described the conflict-of-

erest accusations as a divergionary tactic by oil industry supporters.

fficials at the Interior Dep

ediately be reached for commt

MS estimates large, integrat
iitional $66 millicen a year
Qdler compunies wouldn't be

rtment’s Minerals Management Service couldn't
nt on the conflict-of-interest allegations.

bd 0il and gas companies would owe an
federal royalties under the new rule but that
ffected.

1 critics of the rule, MMS reopened the rule to

it the behest of Congressions
ic comments earlier this y
stry representatives. The

ar and has since held talks with petro%eum
atest comment period ended in late April, and

> MMS is now considering whegher to make adjustments to the rule.

~Hy Campion Walsh: 202-867-~
campion.walsh@dowjones ., com
{(END) 1

Dow Jones Newswires

2323GMT

WS SURJECT: Dow Jones N

Market; Seg
NRG LNG PE]
RODUCT : Washington
OVERNMENT : Congress |
EGION: North Amex

tord Count: 539
£19/99 DJES 18:23:00
OF DOCUMENT

Copr. © West 1

291;

H—-05-99

INDEX REVERENCES --——-

ews Wires; bnergy Service; Natural Gas; Petroleum
furities Registrations; Corporate Actions {DJWI
" REG CAC)

News and Views (DWV)

CNG)

ica: United States {(NME US)

bag No Claim to Orig. U.S. Govt. Works




Sent By:

FRONTIERS OF FREEDOM ;

The Proje

4 /03 527 8388, Jdan-31-00 5:35PNM; Page 14

f

:t On Government Oversight

CONTACT: Danielle Brian
(202) 466-5539

Updated April 30, 1999, 3:00 pm

Statement of Dani
Received from F

WASHINGTON, DC - The Project

1998 lawsuit settlement wath two go
Corporation resulted from a False Clpims Act lawsui
Director Daniclle Brian offered the f§

"In 1993, POGO began investigatin
they drill and produce on public Jand
Congress and the Admnistration to

already been trying to fix this probid

1996, when we began exploring the bossibility of filing a False Claims Act lawsuit, we approached these

two whistleblowers, to set if they wy
financial reward, they feared joining
we did receive money as a resuit of §
We were proud to be able to make

In Fall 1998, Mobil agreed to pay $4
which POGO received $1.2 mithon,
settlement with the two government
$350,000.

atse Claims Act Settlement with Mobil

%the suit wonld mean certain
carcers in the government, and elect:

lle Brian Regarding Proceeds POGO

dn Government Oversight (POGO) shared the proceeds from a Fall
ernment whistieblowers. The settlement with Mobil Oil

t over oil royalty under payments. Executive
llowing statement:

and exposing the oil industry’s under payment of royaltics for oil
b During our work issuing reports, and working with Members of
forrect this vurporate handout, we came across two men who had
from within the bureaucracy for years previousty. In December

» interested in joining us. Not surprisingly, despite the possible
retaliation, as well as an end to their
pot to join us. POGO then decided that in the unhkely event that

fhis suit, we wouid still share it with these courageous individuals.
hesc awards to thege two men.

5 million to settle its lawsuit with the federal government from

POGO notified the government of its intention to split the
whistlcblowers and then awarded them each approximately

Whastleblowers exposing govemm
demotions. Yet, these loyal public
anthin gnvernment. P() has be:
seemed only fair that the two uns
Claims Act."

Founded in 1981, POGO's mission
mismanagement, and subservience

t fraud often risk retaliation in the form of job loss, harassment and
ants have played a central role in fixing many serious problems

privileged to work with whistleblowers over the years, and it

heros be compensated in keeping with the spint of the Faise

s 1o investigate, expose, and remedy abuses of power,

y the federal government to special interests.

#H
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at roysity in-kind and so on. 8o [ commend you for your legislation

and for holding the hearing, and I would like to participate with
you.
Thank you.

[The prepared staternent of Senator Thomas follows:]

PREPARED STATEMENT OF HON. CRAIG THONAS, U.8. SENATOR FROM WYCHING

r. Chairm Imttot}unkyﬂutorhuldingthismr'mguﬂl to discuss B
624 e "Paderal Royalty Certainty Act” | also want to welsome Ste s
who is the Dimctor of tha %Suumdamd Tovarimeats foc the Sate
wﬁ: iu"u“: gtwpfln:ﬁ EAR r:rlyllty valuation and collection is something ! have
warked on Eot:‘:w long tirne. Th
the scotomy
from lands sdmmistared the fadera] government Unfortunately.
qmdumaﬁmmmkegﬁmu that witl reduce the amoucl &f & nod gudpro-
dmmwmgmd-umammdmmhﬁmpfuthepeoph my
atate .

effort b wmmmwmmmgmnpmm

mjmm rules i.l’mthlr example of Clintotr Admimm z::ggddnd 'ﬁf

voeating rule changes within government. We have got some exam-
ples of that, but 1 am not quite ready to break thst. But it is going
to break. And it is going to be very embarrassing, because there
are legitimate questions here that have to be answered and, on the
surface, there not a&zmr to be a legitimate answer,

The latest sllegation that Federa! employees have been paid for
their role in changing regulations surrounding oil valuation calls
into question the very integrity of this rulemaking process. And
until these investigations are concluded, the process obviously is
iainted by the allegations of payoffs and of perception that certain
special intereste—trial lawyers and affiliated organizations~have
undue roles and undue influence in the process. In other words, la-
dies and gentlemen, there is big money here.

I hope the Secnmg recognizes public integrity questions
these payments to Federal employees and what it raises. It raises
questioms and suspicions that the rule of the Government inves-
tigators is somehow colored, if you will, in situations of this nature.
1 would encourage you, in the meantime, to move forward to clarify

roducers yzlfm.ﬁ.a-ni' i amounts of in
ﬁi‘fnamm, P! d,dlnganmlhgtp y_plmmm.r&fxm

mthepeedfwthnCommimtcﬂmuughlya xe efforts Lo
M:L:;y in-knd” payment system. [ undergiand that the ! before us
tods the iasue of roymity-in-kind directiy. 1 commend Senator
Nick{u for introducing this legislation whi will allow uy to addreas the most im-
mediate issue regarding the vahistion rule and take 2 broader look at the eotire

wﬁogm, thanks agein for helding this hearing today. [ look forward to

hearing the teatimony af the witcessea.
Senator NicKLES. Thank you.
Senator Murkowski.

ATEMENT OF HON. FRANK H. MURKOWBK], U.S. SENATOR
ST FAOM ALASEA

'HAIRMAN. Thank , Senator Nickles. I will be brief.
’IFE:}[ . rt the hill becauggt vnlue:l;hge Federal oil leaseisa:{lei:ll E&{E
sales ha away from ase, genuine cos atir

gfu‘:h u:nles are dl;gflrétible. I think it is straightforward and fair.
It is the way the Canadian Province of Alberta has done this for
a ilong period of time. And, basically, they do not have this valu-
ation problem and confusion that goes with it. Alberta certainly
has had an opportunity to, as a frontier Province, address all the
pros and cons associated with value. . _

What we have gat bere is w2 have gol allegations of wrongdoing.
We have got reams of lawsuits. It is a full emmt act for the
lawyers, some of whom are out there this a . 1 recognize
that and ] am sensitive to your well-being, but not quite that sen-

gitive.
'{I'L}feu%h}?;‘n].m& We have got legions of auditora. We have got
suggestions now that government employees are taking cash for ad-

.. .
mim‘-.ww [

e IHLTHL LS, LINITRE O CGUHT S =T oy aeqeem . 2

and the fairness that this bilgk[ivmvides-
Thank you, Chairman Nickles, for proceeding in this area, and

we look forward to doing some heavy lifting here.

Senator NICKLES, Thank you, Mr. Chairmar.,

Our first witness will be Thomas Kitaos, Deputy Director of

MMS, Department of the Interior.

STATEMENT OF THOMAS R. KITSOS, DEPUTY DIRECTOR, MiN-
FRALS MANAGEMENT BERVICE, ACCOMPANIED BY LUCY
QUERQUES DENETT, ASSOCIATE DIRECTOR FOR ROYALTY
MANAGEMENT, DEPARTMENT OF THE INTERIOR

Mr. Kitsos8. Thank you, Mr, Chairman.

Mr. Chairman and members of the subcommittee, 1 appreciate
the opportunity to appear before you today to provide the Depart-
ment's initial analysis of 5. 924, the Federal Royalty Certainty Act.
aningnoeivedacopg of the bill only recently, our analysis at this

int is preliminary and I hope that you will keep that in mind.

e will have a more detailed analysis as toon as we can.

As we understand it, the bill is intended to eliminate or greatly
reduce administrdtive costs of the current royalty progrem by pro-
viding simple, clear and certain guidelines, and categories of ad-
ment to value when sales are made downstream of the lease.

is also interested in obtaining simplicity, clarity and oer-
tginty while we strive to minimize royslty disputes and assure a
fair return for the public’s natural resources.

Mr. Chairman, we are concerned that this bill will fall short of
its objectives, fundamentally elter the historical relationship be-
iween the Government as lessor and the industry as lessees, and,
uaraﬂﬂt,cust;hemriuntupayeuperhapaasmuzhuszm
millon & in lost revenues. In short, given ocur initial review
aftbisbiliifpasudbythe(}onglus,m would find #
neces to recommand a veto to the Pretident.

We ome, however, the op'ﬁ'mm.ity to work with you and the
members of the committee on this issue. We believe t a better

the law, the ui, the ta and the endless audits

1Ag jues
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Senater DOMENICL. Let me talk one minute about this $250 mil-
lion. Actually, you do not have any idea what this biil would cost?
This $250 million has to do l\;vith i yn};.a were to }g;tlyouljro}}; l\thlr-k:n&
and vou start figuring out how much you woulc lose ki 1 as &
in-kig?i tranaactig;ll‘.lﬁd you are in some way reiating that to this
bill? . .
Mr. Xirsos. No. What | meant to say was that in the process of
analyzing the cost of the RIK bill that was introduced in House
last Congress, we put together some data on processing, on sweet-
ening oil and gas, on ail those proceases, and we used gome of those
numpers to iry to determine the impact of this bill. We have not
had as much time as we would like, and we are no! saying that
this bill is the RIK bill. We just used some of that data.

Senator DOMENICL All right. [ want to tell you per&onallg that
! have been fortunate, or unfortunate, to be inan awful lot o neﬁo-
tiations around this place—sometimes ad nauseam. When we de-

regulated oil and 3 rly on, which Don Nickles did not think
T gh, Wi vonder when we did it, we were tnere 9

L3

posal will not work—when you are trying to move royally valu-
alions downstream, you have idded a lot more ambiguity into it
ttan what maybe you even realize. And so you wili increase the
uncertainty. Therefore, you wil increase the ambiguity, the litiga-
tion, the confusion. That i8 no: what you said you wanted to do.

Mr. KiTs0s. That is correct. We want as predictable a system as
possible. And that is what we ae working for, Senator.

Senator NICKLES. Let me ask another quick question. Can you
tell ?me what Robert Berman dses for the Department of the Inte-
rior?

Mr. KITsoS. He works in the Office of Policy and Budget. And
trat is really all that I can tel you &t this point. With respect ta
Mr. Berman, his situation is under investigation by the LG. and
the Department of Justice. And that ia all that | am at liberty to
say at this point. I do not really know him.

Sena?bcr (cKLES. Has he worked on the MMS regulatory

itbat th oAl TED Y

Mr. I:{}'{'SOS. Senator,.l am 'nsgructed that all I can tel] you is
- el E L OS] . LY. LILP | BN LIS o LIRLLLE

weeks negotiating. ad J, 4 an xR : ;
tiations. But, frankly. [ sat in on three meetings at the request of
MMS and the industry. And that is all I could s‘mnd So it does
say something about what [ perceive you all are dow.

{never saw so much ritpicking and so much ell, maybe we
will come back in a week.” v, if they would have invited me
back again—aithough you are all wenderful people and the lady
who was in charge. although 1 mistook her heretofore, 1 did nat
know that she was in charge, 1 thought she was legal counsel be-
cause she sounded fust ke a lawyer representing the orgeniza-
tion—but, eside from that, and all of you are nice people, [ do not
think 1 would have gone back even if the industry would have
asked me. So you have got a tough job. T hope it works.

Mr. Krrsos. Thank you, Senator.

Senator NICKLES. Senator Domenici, thank you. .

Let me just ask a couple of quick questions, Mr. Kitsos. Da you
plan to re-propose the rule on ail valuation, given the sui':,st.anud
comments that you have received from industry’s proposals’ _

Mr. KiTS08. ﬁmt is a decision that wil have to be made this
summer, hopefully in June. When we get the informa‘ion from our
royalty management folks and they put togeth;_-.r some decision doc-

we are moving is substantively and signi tly different from the
last propoud rule. If it is, then we will have to re-pro ge. But that
is a decisian down the line that will have to be fairly soomn.

Senator N!C%Esi It will %iimade when?

Mr. Ki1808. Fairly soon. & SUmmer.

Senator NICKLES.FWEH, I hope that you would take those com-
ments into consideration. 1 know you have received a weaith, a
multitude, of commenta. And I hope that they are not made in
vain. I hope you did not go through the exercise of asking for the
comments, andv?gnm them. ’

Mr. Krrsos. We took them very seriously. )

Senator NICKLES. When 1 stated and showed that diagram and
told you that I have heard from a lot of people, saying your pro-

Department.
ator NICKLES. Are press iccounts accurate, that he received
$350,000 28 a payment for his efforts on royalty vaiuation?

Mr. KiTsos. Senator, I cannot respond to that. I am sorry.

Senator NICKLES. You cannot respond, so it is accurate, it is not
accurate?

Mr. Kits08. I cannot respond on whether it is or is not accurate,

Senator NICKLES. Do you know?

Mr. Krrsos. No, I do not knov. I mean I know of the reports, but
1 do not know about its eccuracy. '

Senator NICKLES. Do you thiik it would be inappropriate for an
Interior Department official to be working on reguiations dealing
with oil end gas royalties, to have someone sue the Government or
sue companies and receive a parment of $350,000?

Mr. Ki1s0s. Senator, [ think that would be a difficult decision for
gomebody to make. But I cannoi comment on that.

Senator NICKLES. A difficult cecision to take $35C,000. If S8enator
Domenici is working on this legisiation and we found out somebody
had paid him $350,000 becaust of his position, do you think that
would be okay? We may be on to something here if this is okay.
[Laughter.}

Senator DOMENICL It is the same thing as if he did it.

[Lauﬁt&r.]
Mr. . I think clearly there are ethical questions that are
raised about that eituation, Senator. I think I can say that.
Senator NICKLES. Mr. Kitsos, Secretary Babbitt, and others, we
need to g:namwem here. A It of us have been working on this
problem ater Domenici mentiored for 2 years. And then, when
we read reports that two Interior Department oficials received
payments of $350,000 each, and that they advocated a position thas
is very realous in favor of moring royaities downatream, as pro-
gzsed by the sdministration, to increase payments, 1 find that to
grossty unethical. I find that to be offensive. And 1 would like
to have your attention while I an talking to you.
Mr. Krreo<. 1 am sorry, Senabr.
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.atopping the Interior Department from

. million from the Department of the In.

Sent By: FRONTIERS OF FREEDOM ;
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Larry E. Craig, Bill Frigt, Michael
Crapo, Don MNickles, Cralg Thomes,

Chnnk Hagel, Christopher Bond, Jon
Kyl. Pater Fitggerald, Pete V. Domen-
ic}, Phil Gramm, and Blade Gorton.

The PRESBIDING QFFICER, The Sen-
abur [rom Toxan.

Mrs. HUTCHISON. Madam President,
in view of the fact that seven of our
Members are missing, I aak gnapimous
consent to move the cloture vote to to-
morrow following the votes at 10:30.

Thy PREBIDING QFFIDKR. 1s there
objeation?

Mrs. BOXER. 1 obrect. I oblect.

The PRESIDING OFFICER. Objec-
tion is heard. Under the previous order,
there will now be 5 minutea of debantle
equally divided between the Benator
from Taxas and the Senator from Cali-
fornla.

Mrs. BOXER. Medam Prasident, I ask
if Senator HurtcminoN would like to go
first?

Mrs. HUTCHISON. Madam President,
I profer to reserve my tima and ¢closze.

Mrs. BOXER. Madam Presi{dent, may
we have order in the Chamber, please.

The PRESIDING OFFICER. ‘'the
point 18 well taken, Senatorm will taks
their conversatione to the Cloakroom,
please.

The Benator from California.

Mre. BOXER. Madam President, I
have taken the Henate's time on uhis
matier Here 18 why: I slmply care
about the Benate oo much to sea it be
A party to a delibaraca achame by Just
b percent of the oll compeanids to under-
pay their royalty payments to our con-
Stituents. The Hutchisan amendrnent
Alinwa the situation to continue by

fixing it.

How do we know taxpayers are belng
cheated? First, there are many whistle-
blowers, formner oil executives, who say
under oath they undervalged the oil
from Federal lands in order to pay less.

Seoond, settiements are o¢curring all
over the country whereby theso o0il
companies are paying billiona of doi-
larg {n back roysalites to keep their
cases out of court.

Senator HUTCHISON has aald tha Inte-
rior Department wants to raise taxes
Uil Llie Uil COINPRDIes. HOYAITIes are Not
taxen, they are legal agrsements juat
AR your mortgage or rent is. Az UBA
Toduy says:

Imagine If one day you decided to lower
your rent by 10 percent No individuoal could
do that, And yet the oil companjes are

You may hear all we noed is more
time, but this is the fourth rtder this
Senate has passed, although we have
never had d vote on it before. This i
the first vote. We have alrmady 1ost $00

terior becaure of {t. Thesd compeanies
should do what 9% percent pf them are
already doing, base their royalty pay-
menta on fair markel value,

Senator HUTCHIBON has said the oill
campanies are suffering now and it 1
bad timing to fix this. 1 voted, an
mosat of us did, for a 5111 to halp theo ofl
companies. That 18 (ine. But poyalty

|
i

A3 going %0 happen then. Nubudy
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ayments must he collected and be-
auge they are pased on falr market
alue, they do go down when otl prices
re depresged. That is a better deal
han most Americang get on their
ortgages or their rent.

You inmy hear about a coury cage in

alifornia that the oil companies won
'But that had nothing to d¢ with Fed-
eral oi! royalties; it was about Btate
royaltisr

Finally, the Hutchison amendment tg
not in the Housw i1l because thiz la an
appropriations bill, and the Hutchison
amendment will strip another $66 mil-
lion out of the Land and Water Con-
servation Fund. We need those funds
very much. Senator HUTCHIRON says 1t
18 just $10 millien Interior and OMB
suy 368 milliou. Regardless, it is & bad
rider. 1 hope you will not vnte for clo-
ture.

The PRESIDING OFFICER. The time
of the Benator has expired. The Sen-
ator from Texas.

Mrs: HUTCHIBON. 1 yleld 1 minute to

tha Banator from Lontalana, Mr.
BREAUX.
Mr. BREAUX. Madam President, 1

thank the Benstor for yielding. In juat
680 seconds, it 18 uunfortunate we aro
voting with a number of Senators ab-
eent. I guens wo will hava to do that.
The questicn i3, How do we value 0117

Federa] (Qovernment, tAxpayers, One-
slxlb 10 one-alghth of the value of the
oil. The problem ts, how do you deter
mine the value? It {8 & very ocom-
plicated rulemaking procedure that is
ongolng to try to determine what are
the legitlmete devductions apd RDS-
portation costa, in particolar, doter-
mining what the fair market value of
oil 1. We ocan rush this thing through.
It. will result in years of litigation. Or
we cal pausge for a few rnoments, which
ia what we are asking to be done, to try
to pegotiats out something to which
both aides can agree. I think it makes
more senss Lo panaa for a few moments,
get “the groupa together and work it
out, rather than run the risk of vears
and years of litigation. We Know what
is
roing to win. The Amarican nublic ie
not going to win.

I urges we support the Hutchison
amsendment and get it done in a more
realistic and fair fashion.

Mrs. HUTCHISON. I visld 30 seconds
to the Benator from New Mexico.

The PRESIDING OFFICER. The Sen-
ator from New Mexioo.

Mr. DOMENICI. I rtse in support of

the Hutchison-Domeniol amendment
because the MMS's procedures are
flawed. Dapartment of the Interior em-
ployeed invnlvad in the writing of the
regulations received $300,000 sach fram
a group that had interests contrary to
those of the oil and gas Nirms.
It is wrong on subetance. I will just
give one exarmple showing it is flawed.
A producsr from one oil well producing
one kind of oll would be forced to value
his oll ten differeut ways under this
MMS proposal.

i
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Mr. MURKOWSKI. Mr. President. 1
gtrongly support Senator HUTCHISON'S
amendment 10 keep the Department of
Interfor from spending additioral
money for one year o implement their
fiawed oil valuation regulation. I am a
coaspongor of the amendment.

Our amendment doss two things:
First, it puta the Senate on record op-
posing & Value-added Tax propoged by
the executive brench. Second, it pre-
vents MMS8 from implementing & rulc
that 18 80 corrupt the Intertor Depart-
ment’s inapector general and the De
partment of Justice are currently in-
vestigating $700,000 in payoffs to fed-
aral employees Involved in the ruje:

The CBO acored the impact of this
amendment at $11 million. Thia is the
apparent coat of atanding up for Con-
greas' copstitutional prercgative (0
raise revonues,

The domestic oll and gas lndustry 18
being driven from our shores. During
the oil embargo in 1878, we imported 36
percent of our oil. Today, we impert 56
percent of our oil. We will continus to
burn oll—in fagt, we bhorn & bit more
now than we did in 1873, But our own
industry is in a death spiral, caused in
part by government actions like this.
Over 50,000 American famjilies have lost
their joba in the last two years as com-
panies leave the U.8. for foreign
shores—foreign shores where it's
cheaper to drill and governments én-
courage domestio energy production.

Withoat adoption of the Hutchison

amendment, we will be saving: "Go
ahead. Rajse royalties and taxes. We,
the U.5. Senate, yield our power t0 the
Exocutive.”” This Senator cannot stand
by and watoh all power flow to the Ex-
acutive
"'"RENT-A-RULE''—PFOGO, XTC
Neither can this Senator stand aside

‘when there are serious allegations of

payoffs to government emplovess in-
volved in the rule.

In May of this year, the press beagan
to report that two federal employees—
one at the Department of Intertor. the
other, retired from the Department of
energy —had taken $700.000 from a self-
deacriboed “‘publlc interesat group' &3 &n
"awrard’ far thelr marlr tn the fedarnl
fovernment on the rule to ralse roy-
alty rates on domestic oil produocers.
This group. the projaot on Govarnment
Overaight, or POGO, has not been very
effective {n ita membership drive—it
has only about 200 subacribers—-but it
has been very successful attracting
trial lawyers aa board members. In
fact, the 1irial lawyers on ite board
have spent years litigatlng the very
caged on oil value that the proposed
DOl rule would benefit if the Boxer
Amendmant 1s adopted.

The inrpector general and the U.S.
Department. of Juatice publio Integrity
Bection are investigating theas pav-
ments.

In two lettern to the Secretary of In-
terior, Benators DOMENICI, NICKLRS,
and I have aaked the Department to
wilthdraw the proposed rule pohding the
vutvome of the investigations into
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whetpar the employees can lake money
tor “fixing’' a rule. The Department
has declined to do so twiga,

In answering our first ietter, DOI
sald the two had nothing to do with tha
rule. Senators DOMENICL NickLes, and 1
wrote bark, this time providing public
documents proving thelr invalvement,
and asking them, pased upon the evl
dence, to withdraw the rule.

The response to our gegond letter wag
Lo acknowledge that the LwWa  APpDOr-
ently did have ome involvement in the
rule, but the decision %O ohange the
rule was made prior to thelr official in-
volvement,

The Department's argument is mis-
leading The two federal employees
worked hand-in-glove with POGO to
convinae the Department to craft a
rmle to POGO's liking. Acovurding o
POGO’s Executive Director, POGO cven
arranged for the employees tc be spe-
cifically requested to tastify hefore a
Bouse subcommittes Lo put gressure ot
the Department to start & rulemaking.

All the facts suggest that these em-
pioyees were tnfluenilal, 1f not instru-
montal, 1n the deniston to iasue the
rule snd the content of the rule. After
influencing the decision Lo 1ssue the
rule. the employees tock part ip the
public comment phagse of the rule-
meking. 1o other words, they were up
to their elbows in thie 1asue from start
to finigh.

A skeptic could oconclude that the
employees, working with POGO and
the trial attorneys who stood to gain
from out-of-couri settlements, parnad
their “‘rewapds.” POGO, after sll, ad-
mita they paid tham 3350000 each. The
Department's position appears Lo be
that OGO paid the wrong hureausrals.

The public (ntegrity of the publig)
rulemsaking process is al stake, even 1
Secretary Babbitt aile Lo see il.

In our nation. federal employees ard
not paid to push rule changes which
benefit one party in a lawsuit. Thin 14
& dangerous precedent.

The PRESIDING OFFICER. The 3en;
ator from Texas.

CONGRESSIONAL RECORD

703 527 8388;

1 ia false to claim that this Tolemaking
ofly afisots tha Wp 5 percent of wll oil pro-
dhcers. It affects every Callfarnia produoer
oh Fuderal land

Madam President, T urge & vote far

pture o WwWe can have a fair up-or-

wn vote on this amendment ro that
ongress will sat the policy of this

untiry.

The PRESIDING OFFICER. All tyme
as oxpired. BY unanimons ooneent,
he mandatory quorum call has been
alved. The guestion i3, Is it the sense
f the Senate that debate on amend-

ont No. 1603 to HR. 2466, the Interior
ppropriations bill, ghall be brought to

close? The yeas and naye aré required
hnder the rule. The clerk will call the
roll.

The legislative alerk called the roll.
Mr. WICKLER. I announce that the
anator fram Utah (Mr. BENNETT), the
Benator from Utah {Mr. HaTCH), the
Sepator from North Carolina (Mr.
HeLMe), and the Senator from Alabama
(Mr. BESBIONSG) Are necesgarily absent.
Mr. REID. [ anpnounce that the Sen-

ossarily absent.

The yeas and nays resulled—yeus 55,
nays 40, as follows:

[Rollcall Vote No. 271 Leg.]

Mrs HITTCHIBON. Madam Prealdent
we directed the MMB to simplify the
o0il royalty paymsants 8o that comps
nies would Xnow what their fair sha
ig. This is what MMB has come forws
with as & simplification, |

Companies still do not know wh
they will owe. They wani O pay thel]
fair share. | want them to pay me

]

fair phare. Whether they have in the
past is not an issus. Wa aro tryioag
have a fair sctting of taxes,

The question is: Who makes tax pof-
iry in this country? Is it Congresas or
it unelected bureaucrats who are ng
ancountable to the peoplel We are tall
ing about & l-yeur moratorium so t
this can be worked out in a way that
acceptable to Congress.

The Beaator from Callfornia eau
this only affects b percent of the prp-
ducers. I have a letter from the Cafi-
fornta Independent Petroleum Associg
tion, rapresenting 450 independent gil
and gas producers, which saysz:

I
[ 1]
|
|
8
d

YEAS 56
Abraham Fitzgorald MoConnall
Alsrd Frist Murkowski
Ashoroft Qorom Nickies
HIng smnAn Ghremizi Roberts
Bond Grams Roth
Braaox Oressloy Bantarum
Brownback Goig sy
Buaning Hagst fimith (NH¥
Burns Hutchinson Rmish (OR)
Camptbeit Hutchisocn Bniowe
(Thafar Inhofs Specter
Coohran Inouye Husvens
Oolidns Jeftoras Thomas
Crvardsl] Kyl Thompean
Cralg Lanfirieu Thaurmend
Ccapo T Limkoln Volnovich
DeaWine Lugar Warnsr
Domenjol Mack
Eps Matain
NAYH. -40
Axaks Fuingald Mikulaki
‘Bansos THiDateAn sioyniban
Bayh Harkin Mu;:ay
Bidwa Holllng» Read
Boxar Johnson Raid
Bryan Keanady Rabb
Ryid Karrsy Rocketaller
Olaland Herry Barbanes
Conrad Kohl BchGmar
Daszchle Lautanbary Torricslll
Dodd Leahy Wellatong
Daorgan Levin Wydan
Durhia LiteDarmaa
Edwards Latt
NOT VOTING -5
Hennostt Hatoh Zosalons
Oruham Halms
The PRESIDING O FFICER. On this

vote the yeas are 56, the nays 40. Three-
Arths of the Senators duly chosen and
sworn not having voted in tha affirma-
tive, the motion is rejected.

Mrs. BOXER. Mr. President, 1 rmove
to reconaider the vote.

Mr. LOTT. Mr. President, I enter a
mobion to reconsider the vote by which
the Senate failed to invoke cloture on
the pending Hutchison amendment.

The PRESIDING OFFICER. The mo
tion is entered.

Jan-31-00 5:39PM;
SENATE -

ator from Florida (Mr. (JRAHAM) {p nec-

Page t9
S10773

ORDER OF PROCEDURE

Mr. LOTT. Mr. President, ] ask unan-
imouB consent that the yeas and nays
be vitiated on the nomination of
Marvenne Trump Barry.

The PRESIDING OFFICER. Without
objection, it i8 8o ordered.

sy, LOTT. 1 understand the Chalr
will now put the gquestion or this nomi-
nation.

KXECUTIVE SES2ION

NOMINATION oF MARYANNE
TRUMP BARRY, OF NEW JERBEY,
TO BE U.8. CIRCUIT JUDGE FOR
THE THIRD CIRCUIT

The PREBIDING OFFICER. The 88n-
ate will now proceed to exscutive S€B-
slon to consider Exdoutive Calendar
No. 210, which the clerk will report

THE JUDICIARY

The legislative alark read the nomi-
nation of Maryanne Trump Barry, of
New Jersey. to be United Htates Cir-
ouit Judge for the Third Circuit.

Mr. LOTT. Mr. President, 1 also indi-
cate that we will be prepared Lo con-
tirm two further fudicial nominations
by consent before we cloze Dhusiness
this evening. Thorefore, there will be
no Marcher voics this evening, and the
next vote will occar at 10:30 a.m. ON
Tuesday ip relation to the Rryan for-
gatry amendment.

Mr. LEAHY. Mr. Presldent. the con-
firmation of Maryanne Trump Barry to
the Third Circult—and I predict that
she will be confirmed—will bring to 16
the total number of federal judges con-
sidered by the Senate all year.

While 1 am appreciative of this op-
portunity Lo constder thia nomination,
1 note that the Republican leadership
nas chosen to skip over the nomina-
tions of Maruha Berton, Judge Richard
Paoz, and Ray Fisher to the Ninth Cir-
cuit. These nominations have all been
on the Senate oalender for as long or
longer than that of Ms. Barry The Re-
publican leadership has, again, skipped
over the nomination of Justice Ronnie
White for the federal court {n Missourl,
as well.

All of these nominations could and
should have been conaidersd before the
August recess. Indeed the nominations
of Judge Pnuoz and Justice White,
should have been conaldersd when they
weare first reported 1ast yoar.

Mr. LAUTENBERG. Mr. President, I
rise in strong support of the nomina-
tion of Maryanns Trump Barry o the
United Btates Court of Appeals of the
Third Circuit.

1 commend Senator HATCH for mov-
ing forward with this nomipation. We
rust ensure that the federml bench ia
at full ptrenmgth so that our citizene
wtll receive justice promptly and fair-
1v. The diatinguished chalpman of the
Judieiary Committee deserves thanksa
from all who believe that our court
systemn is at the core of our precious
democratic structure.
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more time and effort this 18 going o be
for folka who &re gtill hurting from laBt
year's devastatingly low crude oil
prioes.

1 think we owe thet opportunity to
our Nation's oll producers, Bsu 1 am
proud to join the Senator from Texas
and the Benator from New Mexica, and
others in standing up for the right of
Congrees Lo DABB lawa that affoct tha
tax burden on our domeatso oil indus-
try. .

1 ask unanimous consent a letter
from Wyvoming (overnocr Qeringer Lo
Senator HUTCHIBON be printed ir the
RECORD. :

There being no objection, the letter
was ordered tn be printed in the
RECORD, a8 {olloWS;

BTATE OF WYOMING,
OFFICE OQF THE GOVERNOR,
Septembar 8, 1953.
Hom. KAT HAILRY HUTGHIsUA,
1.8, Sanale,
washington, DC.

orals Management
ing- Wyoming, a8 the largest stakeholder of
faderal of] royaity receipta (35%) supporis a
fair and workable oil valualion ruln. How-
aver. the ocurront proposed riles ocontain
more uncertainty apd will diminish jncen-
tives for industry to leass, explorp and
produce on ihe lmmenss amount. of faderai
acreage in Wyomling. Such uncertainty witl
lasad to addivional administrative, sndly and
legnl activities, which will lead to higher
ooats for Wyoming producers, osusing their
praducts Lo be leas compatitive. Higher costs
1o the MMS ara then passed on o Wyoming
and otper PALes in the sharing of neol re-
oceipts. Last yoar Wyoming's nat receipt
share along of MM3 aotivity was 5T million.

Wyoming s eurrestly involved in = ‘pllot
project with the MMB to take 1ta orude otl
royalties 1n-Kind (RIKY rather than in oash.
This RIK pilot program bas been desigued WO
allow the state and the MME to redocs ad-
ministrative costs, sliminaia logal dismublst
and temt the varigus methods of achieving
falr market vaine far our oil. Therefore, the
morstorium extension for two mWory yeara
would allow mich valuadle sxperience to be
tegtad. Allowing s suffialent amount of time
to finish the Dilot will asgist in the develad-
ment of new rules. Lst up Xoen working ¢o-
operatively with MMB, free of this rule mak-
jng aiatraction.

While we copLinue tu ubicat to tha impla
mentation of Intarior's ruies, Wyoming has
perticipated in every phase of the rule
making. procass. We siso have obearved the
altempta to craft distracting legisiation,
which would attempt Lo sddross far too
many norelated aspects of the relationship
bLetwean MMBS, ataksholder states and indus-
try. Wa do not support sach afforts, Fol-
\nwing our sxperience with RIK, we bellsve

in no mora than two Dages of legirlation, will
he all that is necossary. Lot us g0 to work oo
a simple, but affective b1l :

1 urge you to BUppoTt the rulemaking mor-
atorium and sncourage the MMB and royalty
rece! VIDg states to eNEAZE {n = genuine pari-
perspip role which will ipsure & fair, wark
able and beneficial plan Lo golleot royalties.
Adaption of the propossd rulep would ob-
struct any opportunity W improve our ray-
11ty collaction prooess.

Tha$k you for ¥your support and andst-

Jix GRRINGER,
b Governoer.

PRESIDING QFFICER (Mr. BEN-
i _'ne Beunlor from Alasksa I8 rec-
ognifed for b minutes.

I MURKOWSKI Mr. President, I

i the Chair. 1 have liateped to the
} . with = little frustration, a8 Iam
elmy colleagues have, regarding the
emogional arguments prevailing on an
issud that fatls vo give disclorure to the
L. on what this lssue 1p all about.
{c Tutchison moratorium amend-
ft keeps the MMS from spending
fey for 1 year to implement a new
{ that amounts Lo another tax, a
Le-added tax, on oll produced in the
§ed Baves on Federal leasss. What
i aon't say in the debate ia who
payp this additional tax. It 1a the
Prican copsurner, the taxpayer, the

firesucrats don't have the right to
gntorally entablish & tax. That iz
o what this proposal does. That 18 &
is reperved in the Conatitu-
. py the Gonstitution to this Con-
. Existing law BAYE royaltiea

d be collected at the lease, not
! boen addad downstream
ithe rulo proposed by Dapartment of
! do. This MMB rule, for
p first time in history, embraces &
Jue-added tax concept o oll valu-

§ore 18 1ittle mention aboutb the Bn-
arfyy socarity interesta of this country.
h are now dependent upon imported
. Imported oll ta the No. 1 contrib-
uflor 1o our trade defialt. The domestic
} industry is in tough shape. In 1973,
ng the oil embargo, we tmported 36
s@rcent of our oll. Today, we import. 58
rcant. The Department of Energy
54 s that figure will g0 up to the 63- 10
g§-peroent area DY the years 2005, 2006,
2007, anad over 55000 Amerioan jobs
' the ladt 2 years in the
)l industry, five times the pumber in
ghe stesl industry. The MMBS rule
-ives U.8. Jobs OVerasas, {ncreaass our
Fade deficit, and Makon America more
one arsa of the world
hhat is very volatile, the Mideast.
| This moratorium by the .
been in nplace for 2
sars. The press has reported two Gov-

paid

1* ith the trial lawyers as an award for
wpshing for the new rale which bene-
ts—benefite whom? It doean't beneflt
b he toxpayer or the consumer; it bene-
Inte the lawyers. The Department of
the Interior inspoclor general and Jus
tice Departmenit are inveetigating.
Something i» rotten around here. It i8
not in Denmark. It has something to
ao with the proceos.

This has the effect af vurning our
Governmant regulation over 1o the
highest bidder. No rule tainted by pay-
offs to the rulemekers ahould be toler-
ated. It i8 {nteresting to note, as the
gangtor from Texas hes, they say they

want to simpl
today reminde
HFECIER Drom
soribing the sf
nest been pro
and the admis
thix chart_ If
on the workal
proposes 4 ve
termining th
oil. you and
hold water.

This is a cancar within Goverunment.
We twalk about whiatlablowers and
those who are supporting the proposed
MMS gasoline and noating ofl tax
which Senator HUTCHISON'S smendrment
postpones for 1 year. when they think
about a whistlablower, most people
think of something aomeone Raes 18
wrong. who blows & whistle to draw al-
tention. The Fedsral Government has
laws on the books to protect whistle-
blowera who come forward to report
fraud and abuse.

Leot's 100k at thia cassé. This cage {8 &
little different. Two ¥edecral employ-
pas, one working for the Department of
the Intertor and the vther working for
the Depertment of Energy—ths two
Depwriments of jurisdiotion; these are
supposed to be objeative peopits—
workod behind the soones and pushed
for the MMB rule chango. They were
pald $360,000 each oD Beptember 18, 1998
as vewards for their work. There i8 &
copy of the check.

The point of thia is, they were paid
by a sel _deecribed public interest
group whi has mbout 200 members.
This group, the Project On Government.
uverslght, or TOGO, haz rather curious
ties to law firms which have made mil-
lions of dollars from suing o) compe-
niea gver oll royaities. Make no mis-
take abont who pays: The public.

As an example, POGO's board of di-
reotors has included lawyers who have
worked directly on these oases for
yeura. The City of Long Besch, CA, 108t
the most receni case. An sttorney for
the oity said they spent sbout $100 mil-
jion on the CADS. That 1a 5100 million
that could have heen spent on edu-
catlon and was spent o lawyers in-
gtend.

The Department of the Interior is in-
vestigating, but 1t 18 {llegal for Federal
emplovees to be pald for pursuing
changes to Foderkd rogulavuas by
those vho beneflt from such changes.
Our Secratary of the Interior, what has
ha done? He has done nothing. The In-
terlor Department had nothing to do
with it.

. The Hutchison armandmsnt ghould be
adopted to give uims to work on a fair
and simple regulation to States, Fed-
eral loagsees, and taXxpayers.

That chart is not & atmplification, 1
commend my colleague for har effort
o exposc the truth behind the riction
we have hoard so much about today.

I yield the floor.

The PRESIDING OFFICER. The Ban-

5

Mrs. HUTCHISON. Mr. President. 1
thank the Benator from Alaska, the
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Jemany 4§, 1998

TEC) in wiiting the oral Agresznant betwoen the Prgject On Government
m;ngo%o). M. Robert aod My, Robert Boarman conceming oug Fulse Clatms Act

ing the 4T rvyaities by ofl compmdes o the federsl governmeat. Any
ﬁmﬁ towww ject On Govermumnt Ovemight o Dunielle Brisn throungh this
lacer wusit will be shared equally (3 1/3%) brtweer POGO, Mr. Spair mnd Mt Barmem.

Danicilo Brisn
Projact On Goveromstt

ol o

Pob Barman
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November 30, 19395

MEMORANDUM FOR o Dave Hubbard . X _IpX
' Chief, Economic Valuation Branch

Rovalty Management

Minerals Management Service

Denver, Colozrado

FROM: ! .. Robert A. Speir
- | Office os Oil Policy -~
; Dapartment of Energy
|
SUBJECT: | ynpaid Royalty Collectiom Option Paper
0 “ ’
Dava,

I . -
1 am writing fhis partly because I will be oceupied for most ot%-
today and Com@rrow with other projects. and partly bacdusa I wanc--

o be clear Im my views an tha option paper. As ygu axpect, I
was somgwhat - rad by your phone wessSage stating that Cynthia
Quarterman difected that we substantially abbreviate what we bave
. been draftingffor next week's decision meeting. Accarding to your
macsage, her pain concern is prevanting-disclosure of our findings -
under the POJA_ ! But the recordsa: (drafts of the options paper..
astimates, atc.) have already been crested and would
be available{for: consideration under FOIA. Eicher youw will, ox-
will nac -releage-these documenty. if you get a FOIA raquest; the. .
same goes-fof & decision papexi.. taic. oo 1 .

4

.
- f > - -
[N

The only. logic:.I.caw pur to: this la that ui:‘-"'.odart:e'mn.'iunu'wéf Nt
deniability.]. Thacyis, she wants to be- able to- aay that  she ands . h-
other managee

topsver saw what we created. - Frankly, if chat is 4"~

the reasouilEaEs ;not- hold wataer. 1f anked., she would have To -°
say she' s By dncixion: meeting whera we discussed these izsues.
and .413p gy g, that showed what we found r, Lhe fact -~
that she X ced our writing, indicates that someone took: up
- the aptiond® eubiect with hexr prior to today and she alectsd
T change: c

htiwe docucwent . After Mo Gonzales! emotional demand to- .

eliminate the paper in oux talecon- Tueaday, and his direction to

Howard ChalMezr to make sure Petar Schaumberg reviews it, it is not
dine whar trail the paper took to Ms_ QuarCerman.
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to sea this happen because we both have wasted a
yool this paper, and I think it would have besn a
one. Worseryef. the fact that DOI seems to be attempting to pall
down the shadgs og this issue indicates that the fix may bdbe in.
again as in 19P6 and as with your paper a couple of years ago.

“Yes, T am*&x
lot of tin

cCa

hqeenbush, DOX
elfrich, Lobel MNovins ~ .

S hapsilan
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FRONTIERS OF FREEDOM

1401 wWitsoN BLvD., [OTH FLOOR, ARLINGTON, VIRGINIA 422209

Sen Malcolm Wallop (ret )

Chairman

To David S. Guzy Fax: 303-231-3385
Minerals Managemgnt Service
From. George C Landnth Phone: 703-527-8282, £xt. 105
Executive Director Fax. 703-527-8388
Date January 31, 2000 Total No. of Pages (Including cover sheat): // 8

Thus facsimile may contain copfidential and legally protected information belonging to the sender,
and s intended only for the use of the recipient noted above. If you are not the intended recipient,
please contact us by telephond and destroy all information. {f there are problems with this fax, or
it you do not recerve all pagesfindicated herein, please call 703-527-8282.

Orniginal WILI. follow by: Onginal WILL NOT follow.

- Regular Mail X__ Overmght Mall
Hand Delivery | Other

Given the Eength of this fax, we will send 1t 1n several
mstallmenty cach preceeded by this cover page. Therefore,
the total nymber of pages will add up to the above number
(mimnus [heﬂpcatcd cover page).
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Final Interagency Report on the
Valuatign of 0il Produced from
Federal] Leases in California

May 16, 1996

Prepared for 1?& Assistant Secretary - Land and Minerals
h

Management and t Director of the Minerals Management Service,

United States Department of the Interiow
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1

tc 1984, the recommended approach for Shell,

- 1984, is similar to that for Texaco,

re Maych 1, 1988:

Fce and Energy Deparcment representatives

‘using adjusted Alaska North Slcpe coil market
the bagis for valuing Federal crude ocil 1in
for royalty purpoges. They recommend

oyalty underpayments from 1980 forward.

recommend thar MMS management, il
tion with the Scolicitor's Office and the
bepartment, make the decigion about how far

bursue royalty underpayments.

Thedceam recomnen
be revised to con
and to modify a &

hamper royalty co

that MMS' 0il royalcy valuation regulations
ider alternatives to reliance on posted prices
er of definitions and Instructions that may

ection.
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Events Leadingl to Teal Formatiecn

The issue of wheth
royalties on crude
low posted prices!
{State} and the Ci
litigation against
in California, obt
covering the 1970
majocr oil companie
over posted prices
In 1986, the Mine
California cil wun
concluded that po
by 1991,

However,

in cash) toc end t

City leases. Dol

major California oil companies underpaid
1:;1 by basing rhose royalties on unreasonably
joes back many years. The State of California
*y of Long Beach (City), in very lengthy
seven major ilntegrated oil companies <perating
fined an extensive body of company documents

l and 1980°'s. Leng Ssach document=s ghow that

often bought and sold ¢rucde o:l at premiums

ls Management Service (MMS) reviewad the
rvaluation matter with State officials and
ed prices fairly represented royalty value.
O, Shell, Chevron, Mcbil, Texaco and Unocal
imately 5345 million (of which §$320 million was
¢ actions alleging undervaluation on State and

ar amounts cannoL be tied to specific findings,

‘Traditionally, vil posted prices represented prices oil

purchasers were w|
specific areax.

length purchases
representative off
pricee have heet |
nor being repres

1ling to pay for particular crude oils xn,
ince they often provided the basig for arm's-
nd sales, they generally were considered to be
market value. But in recent years, posted

increasingly criticized in & number of Stactes as

rative of the true market value of crude oil.
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and ig8ues prther than valuation werep involved.

In late 1993,

estimated che size

and decided che a

Director consulrted |

should seek input

1T gaining access

in light of these setrtlements,

MMS roughly

pf any potential Federal royalty underpaymen:s

jnte warranred further analysis. The MMS
ith Stare cfficials; they agreed thar MMS

cm othey agencies and the Stare would ass:isrt

In June 1994, the

an interagency Teaf

Department of Energ

fgpntcment aof the Interior

(Degarctment! formed

(tmam). It included one member each trom the

. the Departmant of Commerce, the Deparcment

of Justice's Anritjust Division, and the Department's Solicitor's

Office,

represented the St

and cwe MM{ employeers.

Varioug individuals have

te at many of the team's meetings.

WWW

The' team reviewed
decermination of
pPayments mat be
royalty valuation
MMS' royalty valu

Federal lmase te

MMS* royalry valuation regqulations because a

Ie adequacy cf Federal California royalty

de under these regulations. MMS reviged i1ts

requlations on March 1, 1988. Prior to 1988,

tion regulations were almos&t identical to

. Neither these regulations nor the lease

terms provide sepdrate directives for valuation under arm'g-

length and non-a
and the leage te
When MMS revised

guidance for valw

‘s-length contracts. Both these regulations
set groces proceeds as minimum royalty value.
Lt B rcguiations in 1988, it added specific

pTig oil not sold under arm'sE-length contyacts.
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that direst MMS tco rely on arm's-length

and purchases of ©l1l produced from the same
oil being valued. This 1% particularly
thia, because most oil produced by integrated
The revised

ned the principle thar gross proceeds are

minimum value for ¢il sold under both non-arm's-length and arm's-

length contracrs.

Review of OLil

The Departments of

| Company Records Under Court Seal

Commerce, Energy snd Interior (Departments)

and eight major oifl companies drafted a confidentiality agreement

enabling the team

Fo review the records under court seal.

These

documents showed

8old, purchased u:

T

at premiumg over

har cthe majer California ©il companies often

d valuad (for non-royalty purposes) crude o:il

osted prices,

MMS wi

Companies,
were paid for Fed
determine if Fede
auydits were o v
first arm's-lengu

!
affiliate. MMS A
Shell's for 1984

over postings in

Fal royalties reflected these premia.

s to determine if premia over posted prices
ral o0il, and if such premia existed, to

These

Iriew the lessee's gross proceeds based on the

r

sale by the producing company or its
dited Texaco's records for 1989 and 1933 and

The audits confirmed the presence of premia

iboth Texnco and Shell transactions.
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67

ongl rely on prices paid or offered in Lhe same

figld or azka as the lespee's production, and royalty

is not t

legsee |

The following sect

Oil--Rac

lesc than gross proceeds accruing to the

0
roIthe sale of its production.

iofs amplify thece positions.

2) Ectnbli;hilg Royalty Underpayments Employing ANS Crude

Departasnt

Throughout the 1¥80°

sndation by the Epergy and Commerce

Represantatives

, mvidence mounted’® that posted pricer,

particularly in California, were gubstantially lower than the

crue value of the o

Lawsuaits by the State of Califernia and

the City of Long Besch uncovered a wealth of company documents

that showsd compan

0il at prices substgntially over posted prices.

team reviewsd,

repors and Appendix

as discuzsed in the

ids routinely bought and sold California crude

The recoyds the
*Findings" section of thas

¢, show that they justified those actions

with intexrnsl anslypes demnnstrating that, even at premia of

several dollars per]

grill undervalued.

Slope crude oll--o

barrel over posting. California crude oil was

The standard usually used in the records

reviewed was qunliji-ndjusted prices or values for Alaskan Noxth

of tha few compcci:ively—traded crude ©ils

- |
DMMS feels ev)

that posted prices
Studies by A.D. Li
not find that post

the Department ofd[

against the defen

dence existed during the 1980's to indicace
were an scceptable measure of oil value.

fvle Inc. and the General Accounting Office did
bd prices undervalued oil in Califernia. Also,
ustice declined To pursue antitrust actions
ats in the Long Beach litigation.
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Mg the period under review ANS crude oil

accounted for apprtjtmmtcly 3C to 45 percent of the crude oil

The team's Energy arfl Commerce Department representatives

recommend establishi
quality-and transpor
©il. This ANS valua
geographical proximi
California crude oil

quality differences

hg the value of Californim crude oil based on
Fation-adjusted open-market prices of ANS
Fion is the cpen-market price paid in the

FY to the locations where a major portion of
is refined.

Adjustments for relative

petween ANS and California crude oilg would

be made uging factorp employed by the industry at the time.

.(a) Authorirvy UPdcr MMS Regulations

In the opinicn of the team's Energy and Commerce Department

Tepresentatives, pril

Tegulations were

regulations. in fadg

Pr to 1988; the MMS royalty valuation

sulftantially more flexible than are the current

f. the 1988 regulatjons, which were the

regult of several yefrs of discussion betwsen the Federal and

cEtate governments, i

Lo perceived subject

that were in effect

hdustry and others, were in part a response

ivity in interpretation.

Therefore, the

Energy and Commerce [eprescntatives believe that the regulations

California grude oil

t the time permit the MMS to value

just asx the Long Reach suit records show

that oil companies themselves established value.

L

and light crudes, w

"gpot" price in secv

algo traded enough to justify publishing a
al industry trade publications.

l“By 1584, LineiEB mix, a blend of San Joaguin Valley heawvy
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The regulatary auth:[ity for this position derives from 30 CFR §

206.103,

which begi

The value of prpduction. for the purpose of computing

royalty, shall
product as detefmined by the Associate Director...

added)

he the ggtimated reasonable value of the

{emphagis

The section contxnuaL, obaerving that *due consideration®" sghould

be given to highest
and posted prices.

relevant matters."

pbrices paid, prices received by the lessee,
Uartitude wag allowed to include "other

The regulation quite clearly establishes the

gross procCeeds to rje lecpee from a rvoyalty c©il sale as only the

lower limit on valu

Tion.

The pre-1968 regulafions did not contain a complex benchmark

system for valuing

included qualified

valuation.

srare:

In the absence
computed on t
cffered at the
for the mejor
sold from the |
gituarted will

CFR §206.,103

Specafigally,

il not socld at arm's-length. Rather, they

irection on the use of sales priceg for

for onchore leases, the requlations

of good reason tc the contrary, value
basis of the highest price... paid or
time of production in a fair and open marker
rtion of like-quality oil...produced and
ield or area where the leased lands are
considerad to be a reascnable value.
9g8g}

(30

o

Y1dentical lafjguage is contained in outer continental shelf

leases.

The terms

"s0ld* and "major portion® are not defined,

thereby lehding a degree of Bubjectivity to interpretation and
application of theregulation.

§
i

S,
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The team'ts investiga
consultants, indicat
purchased or meold un
small. On the other

day of ANS crude oil
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a minimum, value shculd be established by

kecords.
tiong, and the observations of MMS!

t that the amount of Califernia crude oil
fer arms-length contracts wag relatively
hand. hundreds of thousands of barrels per

were =pld in Califocrnia by ANS producers--

principally Schio/Britigh Petrcleum, which did not have a

California refinesry.

Further. although California crude oil

quality var.eg over
refiners found ANS
simple price adjust

degree) to establish

It followe that the
oil value was
in the Los Angeles

of this obsarvation
establish ware it nd
show that refiners
routinely valued ing

thie manner. This,

n

reason to the contrdry..

sales contracts in |

4

bagsed on ARS cnide ¢il sales.

large range of APl gravities, California
de sufficiently similar to permit using
nts

{e.g., figures of $0.15-50.20 per API

a relative value for the local crude oils.

“open market' standard for Califormia crude

{and ];111 is} Alaskan North Slope crude oil socld

d San Francisco markets. The applicability
to California rovalty values might be hard to
t for the fact that the Long Beach records
who were alsc Federal crude producers)
remental purchases of California crude o511 in
in and of itgelf, constitutes the "good

.* to forego valuation using purchase and

avor of establighing California royalty value

z'Jh.ll:hc:mgh the
length purchases an

fegulation does not specifically mention arms-

saies, intra-corporate transfers certainly

do not qualify as "ppen market® acrivity.
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initiating c¢cllecqdion from 1980 forward, while the MMS/SOL
representatives bflieve the team should not make a specific
recommendation conjthis issue.

follow.

Their respective rationales

2) Rationale of DOE/Commerce representatives

Crude oil undervajuation in California is a decades-old problem.

This study documegted a partern cof royalty underpayment occurring
over a span of yejrs for the two companies MMS audited. and

provided strung efidence that the practice extended to most major

©il companies in the State. With the evidence of underpayment so

clear, the Federal Govermment should attempt to collect the

majority of the apount 1t 18 owed. Consistent with this

philosophy, the rppresentatives from the Enmergy and Cummerce

Departments recompend pursuing collections of unpaid royalties

and interest from| 1980 forward.

Beginning with 1ID covers the periocd when the largest

underpayment tool] place. Analysis supporting the team's December

1955 Option Papey for Interior Departmenr management showed that,
of the potentialiy recoverable royalti:es and intersgg

atcributable to ndervaluation during 1978-%3, 63 re 74 percent

is associated wigh the 1980-85 period. Restriction of the
collection perio

to the years after 19685 would address only one-

i
sixth to one-thifd of the unpaid rcyalty and interest estimate
1

for 1998-93.

4 ‘

i .
Puring its study] the team received a number of briefings on
i
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legal matters pertajning to the effect of the statucre of

limitations on colch:ing previoualy owed Federal] rovalties. Due

ro differing court fecisions on the matter, the gituation is, at

best, unresclved. However, the Department of Interior's

position, both in ppblic and in court, is that the statute of

limitations does +pply to these matters. Therefore, any
policy decision basgd solely on statute of limitations

considerations, th limiting collections to a small part of what

might be recoverabll, is not consistent with the Department's

position, and may t be required by the courts.

Choice of 1980 as ]he mogt distant year of ccllection is not
£y

arbitrary. There age two reasons for this cutocff date:

® Firat, afd most important, crude oil prices were
federally contyolled prior %o 1980, making the case for
collectiIg royalties based on crude o0il undervaluation

much morg difficulr.?

e Second, phe amount of revenue that might be collected

for each] year preceding 1980 is relatively small due to

low cru oil prices and royalty volumes. Adding 1978

and 1979 to the collection period, for example, would

“The State ofl Califormia in its Long Beach case pursued
collections from ghe companies dacing back to 1971 wath
litigation beginning in 1975. The Department of Interior, in-its
October 1993 scoping papey, considered potential back royalty
payments dacing fyom 1960. 'Therefore, the choice of 1980
represents a compfomise between going back to the late 1960's and
limiting the scopg of the investigation tO post-March 1, 1988.

I

f
’ |
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10 Brooks Yeager

FROM: Bob Barman

SUBJECT: California Comnfon Carrier and Crude Vakuation

DATE:  August 6, 1993

The Court recently found in fapor of the State of Califomia and City. of Long Beach in the
16-year antitrust sut (see attakhed article in Platt’s Oif Gram News). Hencs, the analysis
inthe attached issue papers should be regarded as based on established fact rather than
allegation or conjecture. The fssua addressed the practices and pricing policies, made
possible through practices, mponsistent with the common carrier requiramant of tha right-
of-way, that lead 10 the undsnvaluation of California crude oils and subsecuent denial of
the royalties rightfully due the Fedéral government.

You will recall {(seq copies @ prior lssue papers auached) this issue involves BLM and
MMS programs. Specifically,

on the condition that they be!
oll produced from Federal la

Tha common carriar issues ould also be addressed at the same time. This should
inckude (1) an investigation tof

[datermine whether rights-of-way agreemernts were violated,
(2) additional darification or faguiations thet may ba raquired; arxi {3) intervention in the

State of Caifornia’s appeal d ﬂw decision regarding Mobill and Mobll's interpretation of

the Mineral Leasing Act and jnappropriate claims that this intarpratation ls shared by tha
Govarnmant. '

To taciiitate the above, it s further suggested thet you raise the matter the Assistant
Secretary Armstiong and Spicior Leshy: and form a team of represantatives of BLM;
MMS, SOL and PPA. The tegm approach is appfopriato due ehsuire propet coordingtion

due to the interrelatedness the two isaues, and o sssist in the speciaiized aconomic
analysis that may be neces ary is quentidying the totally of the damages suffared by the
Government.
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Califprnia Commou Carrier and Crude Valuation

Bureaus: BLM, MMS States: California __!

Issue:Should the Depmrnem actively pursue the "comumnon carrier" and associated crude
oil product valug issues in California? '

Recommendation: The Department shouid establish an internal process and investigaw
{1) whether holEers of pipeline rights-of-way across Federal iands are operating
such pipelines ay common carriers; and (2) whether the system of crude oil wrading
(badger or 3-C\ exchanges), monopolistic common purchasing and/or failure to
provide pipelingd access led to an under-valuing of crude cil resulting in deficient
royalty collectiohs. In the cvent the investigation results in a positive finding, the
Department skogid (1) revoke rights-of-way of holders not providing common carm-
age (and not agfeeing to provide such carriage); and (2) mnitiate action to collect
royalties due. -

Options:
(1) Pursue both cothmon carrier and royalty issues.
Pro: ‘

1 Recognides mumal interdependence of the issues.

2 Could piovide significant additional revenues.

3. Could tenefit independent producers and refiners in Califormua, thus

enhancing compettion.
4 Secretary would be perceived as taking positive actipn 10 resolve a long-

standing] problem, regardless of outcome. Action would be dispositive of
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(2) Pursue only the ommon carrier 1ssue.

Pro:
1.

Could cfit independent producers and refiners in Cahfornia, thus
enhancing competition.

Secretaryjwould be perceived as taking positive action to resoive a long-
standing groblem, regardless of outcome. _

Some actdn would be viewed favorably by Congress.

Avoids pdiential embarrassment of sccond fadure on royaity issue.
Viewed by the State government as at least "half a loaf” since one objective
e the position of independents vis-g-vis integrated firms.
Action wéuld be favored by independent oil producers and refiners.

Fails to r¢cognize mutual interdependence of the issues.

Forgoes $ignificant additional revenucs.

Action mpy not be dispositive of the issues.

Viewed By State government as only "half a ioaf” since they are very
interested in the royalties. '

Major oilf companies could perceive Secretary as being anti oil.

(3) Pursue only thejroyalty issuc.

Pro:
i
2.
3.

Con:

w N

e

5.

(4) Take no action
Pro:

L.

Could prpvide significant additional revenucs.

Some ac!on would be viewed favorably by Congress.

Viewed py State government as at least "half 4 joaf” since they. are very
interesteq in the royaltics, and have been requesting Department assistance
for somejtime.

Failure th include common carrier issue would weaken royalty claim.
Action Would not be dispositive of the issue.

Na ts to independent producers or refiners, or to competition in
Californ]a.

May bejvicwed by the State government as only “half a loaf" since one
objectivg is to enhance the pusition of independents vis-a-wis integrated
firms.
Major ofl companics could perceive Secretary as being anti-oil.

Largely|consistent with Department position for last several years.
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2. Option wohid be favored by major oil companies.
3. Avoids an} potential cmbarrassment that might be associated with failure.

1. Forgoes sguificant additional revenuc.

2. Congress would likely be critical of lack of action given the materials
provided Yy the State of Califormia.

3. State govegnment would view non-action unfavorably.

4. No beneffs to independent producers or refiners, or to competition in

Initial 1

Review: An initial exa I ination of testimony and evidence developed in connection witl
the California v. {Chevron, Mobil, Texaco, et. al. liugation (hereafier referred to as
the Long Bc:chll or LB-II litigation) appears to provide reason io suspect that
certain rights-offway holders may have improperly certified as to their comman
carrier status as required by Section 28 of the MLA. Moreover, the evidence
further appears fto provide reason to suspect that such failure to satisfy MLA
common carrief obligations, in conjuncticn with other practices, has led t 2
significant undef-pricing of crude oil in California. Some of this crude oil was
extracted from Federal lands; and some of this was subject to Federal royalty
payments. Accprdingly, any under-pricing would result in valuation below fair

market valuc 2 k subsequent underpaymeant of ruyalty obligations. Much of the

evidence developed in the LB-1I litigation has not been previousty available tw the

Deparunent.

Congressional

Interest: Congressmpn Philip Sharp has recently jeamed that some of this evidence,
incliiding evidegce that may be the subject of a California Court protective order,

dtly provided to the Department of Commerce as part of an
fasessment they were conducting concerning allowing the export of
fy crudes, Congressman Sharp has communicated his interest to
A, requesting "copies of all records relating to the operation of o1l
{lifornia obtained by the Deparunent of Commerce in the past 12

months.
Congressman ha:p has had a Jong-standing interest and concern in this arca, and
had inquired gbout Department knowledge such practices in the past. It is,

(hetefore, reasonable 1o assume that the Congressman may wish to discuss these
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matters with thefDepartment of the Interior in the near future.

Background: Section§28 of the MLA requires that all pipelines granted rights-of-way
over Federal lanfls be operated as 3 common carrier. Although no definition of a
common carrie is contained i citier the stature or in Department regulations
impicmenting thg statute

', a common law definffion (Black's Law Dictionary) states "Common carriers are those

that hold themselves ouf 1o undertake to carTy persons or poods indifferendy, or of ali who

choose to employ it.” Jhe legisiative history revels that there was concern that the only
pipelines were those opprated by the integrated oil companies: and. accordingly . Congress
required that any oil piglelines crossing lands subject to the MLA be operated as a common
carnier so that “these [iffdependent] producers reach the market which otherwise they could
never reach.” The legijlative history specifically identifies pipelines owned by Associated

O1l and Standard Oil, ahd voiced the concern that "They were not common carniers; they

would not take the ofl of anybody unless that person sold it to them at_thejr awn

prics. " !(Emphasis addqd.] Scction 28 of the ML A was int¢nded to solve that proble.

In 1935, Interiof Secretary Ickes expressed additiona) concern, and supported an
amcskdment that{ in addition o scquiring common carriage, also included a require-
ment to “...accept, convey, twansport, and/or purchase without discrimination...in
such proporuo -;: ammounts as the Secretary of the Interior may determine to be
reasonable”,’” epanding the scope of Section 28. That this 1935 amendment was
interdled to exgand the scope of Section 28 is further demonstrated in Interior
Secretary Whitjker's 1973 letter to Senator Jackson: "...Thc amendment was
enacted not to ‘ orce the comtnon carrier provision, but to prevent harm to the

public lands and mineral resources of the United States.... "

4 oil companies, by costrast, have long asscried that the effect of
fment was 1o limit the common carrier provision and allow the
iage requirement to be fulfilled by non-discriminatory purchasing

' The Selicitor's oiee is currently pmpari:ig a memorandum addressing BLM's legal
questions relative to te common carrier issue.

2H16 at 2.
*H-11 ar 2.
. ‘H-6at10.
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(e.g., the price i

| paid to others when purchasing) * They have further asserted
Department of fhe Interior agreement in this interpreiation by quating the
Department as fiffding that "Arm's length purchases and exchanges satisfy the MLA
requirement of Jpurchasing without discrimination.”  However, the same
corregpondence lso stated, "As to pipelines refusing to transport oil of another
ownef, no specffic occurrence has been identified "7 The written refusals to

transport oil of jnother owner which surfaced in the LB-II Litigation® appcar o
provide basis foq reconsideration.

Although the B has not reccived any documented complaints®, correspondence
between indepen

et producers and integrated o1l companies concerming requests
for common carfiage through pipelines holding rights-of-way pursuant to the MLA
is consistendy ddnied. The pipeline companies consistently and unequivocally state
that the pipelineq are private facilities which transport only their own oil.™ Indeed,
the companies tHemselves have stated that "Getty and Texaco have always operated

*H-2 at62. H-5a82527. H-7at7. H8at20. H9ar 18,

® H-2 at 64. H-7 aff8. Reference is 1o a memorandum from Assistant Secretary, Iand
and Minerals Managcm to Secretary of the Intenior (Febtuary 17, 1987); and lener
from James M. Hug

&, Deputy Assistant Secretary, Land and Minérals Managcmenl to
Represenative Philip R. Sharp (Aprd 19, 1990).

athes M. Hughes, Deputy Assistant Secretary, Land and Minerals
bsentative Philip R. Sharp (April 19, 1990). '

in wmmenung on 1941 IG finding of lack of compliance, explamod the lack ofcomplamm
as follows: "The proplem arises because there is no state ot federal agency capable of
assumning regulatory jjurisdiction over tbese pipeline companies.  An mde.pcndem ail
producer is indeed finlikely to challenge the operation of a pipeline company ina
proprictary manner if} in fact, he can obtain no meaningful relicf even if he complained.”
[Memorandum BLMS 1308 dated January 14, 1990, contained in IG audit report po. 91-
1-503 datad Feb | 1991}

0 H.15. H-14.
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11s line private

Separately, a
unsuccessfully

and have never carried oil for others for compensation *!!

independently of the common carrier issue, the MMS has
pursued the under-pricing / royalty valuation issue in California.

The basis of Tmr allegations has been lunited tu the inconsistency berween (1)

posted prices gnd
differennals in
I litigation ap
pricing throy

purchasing pr

prices implied by refinery met-back analyses, and (2) Bravity
lhe California market relative to the mid-continent market. The LB-

rs to offer 2.more compelling argument by explaining the under
linkage to the common carrier issue and other price, exchange, and
tices of the integrated finms in California.

From an ecompmic perspective. a vertically integrated firm possessing strong
market or monppoly power cannot be presumed to behave as 2 common carrier by

aCting as a co
at its offering
offering only
differentials.

place.1?

That the effect]

on purchaser, even if it stands ready to purchase all oil tepdered
ice. That is because such a firm can exercise its market power by
very Jow prices and / or exchanging only with large location
Fhis was preciscly the concern that led to section 28 in the first

of continuing to serve only as a common purchaser has resulted in

field prices sig
companies'’;
each other,

ificantly below fair market value is freely admitted by the integrated
is attested to by the difference in their practices when dealing with
at is, records of integrated oil companies show that they belicved

that the pricesfpaid for heavy crudes, in particular, were "less than true valye” .'*

It is specifical
\

ly this under-pricing that led tag the developmegt of the 3-Cui

Fage 44/54

!
i
H

" H-2 at 50.

2 The legislativ4 history shows that pipeline companies were behaving as comman
purchasers for many]years prior to the MLA_ It this practice were acceprable 1o the
Congress, there woulg have been no reason 1o include section 28 at all. ‘Indeed. the nature
of the problem then,{as now, is that pipeline companics act only as common purchasers

- and, by oot providing to common carriage, enforce their low field price objective.

Y B-1 at 13-26.

“B-1 at 13-15.
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exchange.’ Coupt records show, for example. a Texaco official explained the need
for the 3-Cut exghange as:

Generally speaking badger {3-Cut] exchanges are considered 1o be the
most equltable arrangement for both parties and, i many instances,
posted gdrice or gravity barrel exchanges are very adverse
economidally to one of the parties to the exchange. '

Similarty, on deposition, ARCO's Crude Supply Manager characterized the 3-Cut:

Q. The duestion 1 am asking you 1s simply, do you agree that 3<ut
cxchangis were utibzed in Califormia because crude oils were not
priced agcording to their vatue in California?. .. THE WITNESS: If
you are Poking for a simple answer, yes."”

It is further important to note that the 3-cut exchanges were not "a wash”, but
prodiced veryllarge imbalances, whether measured in barrels or dollars. The

13

In simple tegm

s, the 3-Cut exchange was a mechanism allowing crude to be
¢xchanged a cut at

time, as if it were refined product. This aljowed for pricing
consistent with the criles actual market value, rather than the posted price. This excharge
basis (later giving wiy to gravity balancing exchanges} was used by the integrated oil

companies when de | ing among themselves; since valuatiop at posted prices would

royalty purposes). r though it is easiest o understand the operation of the 3-Cut
exchanges involving pipchine transportation (and the majority did appear to involve
hinges were used even when pipeling transportation was not involved.
as when deliverics wire by tanker. Although it is claimed that 3-Cut exchanges were nsed
only ease the refinfr's burden of adding and subtracting exchanged crudes without
protracted negotiatg

ns, as well as providing a means for automatic maintenance of a
i

"quality balance, it is fmportant to recognize that 3-Cut exchanges were never uscd cutside

the California mark ]
¢ B-1 at 14.

Y B-1 at 16. i
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persistence of the large imbalances necessitated periodic settlements between the

cxchanging parges to reduce e imbalances.”™ Since such payments were the resuit
of exchange safes, they should be viewed as a parl of the payment for the crude,
even though suph payment may have occurred outside the sale contract itsell. To
the txtent that uch payments were related to the sale or exchange of crudes lifted
from Federal Jrases (including those crudes exchanged for similar, non-Federal

crudes before -| aching their final destination), they are properly royalty bearing.

There are also | ported to be other indicia of significant under-pricing of Califorma
crudes, includihg quantitative analyses indicating that the amount of such under-
pricing may habe been as high as 52 - $4 per barrel. These inciude comparison of

posted prices Wi

o Compamble ANS crudes;
o Crudes $old at auction, including Federal auction sales; and

o Prices dbtained from traders."

WH-1ar19.

¥ Much of the edonomic analyses is currently under protective order. its existence and
results atc reported based on discussions with the individual who conducted the analysis.
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Oil Pipeline Rights-of-Way
And Royalty Valuation of Oil
In California

Bureaus: BLM / MMp 1 States: California

Issue: Have oil pipclinesffailed © operale as COMMOn carricrs, contrary (o their cenification and
requirements of L. Mineral Leasing Act of 19720 as amended {MLA)? Has such failure

led to under-p:i ng of crude from Federal Jands, thus denying the Government proper
royalties? :

Recommendation: Th {Oftice of Policy Analysis should co-ordinate and substanuvely participate
1 ommon carrier issuc and the royalty valuation issue with the BLM and
MMS (unitial digcussions with BLM and MMS staff indicate favorable disposition)- To
facilitate this, agditional information should be SCUENX and obained as soon as possibic,
including infornjation which may be under protective order issucd by the California State
Court. o

1

|

Initiai J
Review: An inital cfs ton of testimony and evidence developed in connection with the
ron, Mobil, Texaco, €. al. litigation (bereafier referred o as the Long
ligation) appears o provide reason 10 suspect tat certain rights-of-way
holders may hjve improperly certificd as to their common carTier staws as requircd by
MLA. Morcover, the evidence further appears 1o provide geason (o
udh failure (0 satisfy MLLA common carricr obligations, in conjunclion with
otlicr practices) has led to a significant under-pricing of crude oil in California. Some of
this crude oit fvas extracted from Federal lands: and some of this was subject 10 Federal
gnts. Accardingly, any under-pricing would result in valuation below fair

d subsequent underpayment of rayalty obligations. Much of the evidence

devetoped in foe LB-1I litigation has not been previousty availablc © the Deparument.
Congressional
* Interest: Congressgpan Philip Sharp has rccently learned that some of this evidence, including

evidence may be the subject of a California Court protective order, Was inadvertently
provided to fhe Department of Commerce as part of an envigonmental assessment they
were conduchng uumcﬂﬁnslllowingthccanofcuibmhmvy crudes. Congressman
Sharp bas con municated his interest to Secretary Brown, requesung 'mp'wyohnmcovtds
operation of ol pipelines in Califormia obtained by the Deparumcat of
b the past 12 months.”

Congressmin Sharp hat had 2 long-standing iaterest ard concern in this area, and had
inquired aljout Department knowledge such practices in the past. It iz, thereforc,
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Oil Pipeline Rights-of-Wiy And Royalty Valuation of O In California Page 1

Backgrovad: Section 2§ of the MLA requires that all pipelines granted rights-of-way over
Federal lands be dperated as a common carrier.  Although no definition of a common
carrict is containcl! in either the statute orw Deparument regulations implermenting the

iof (Black's Law Dictionary) states "Common carriers are those that hold
themselves out to undertpke (0 carry persoms or goods indifferently, orf of all wbo choose W
employ it.” The legislativg history revels that there was concem that the only pipelines were those
operaied by the intsgrathd oil companics; and, accordingly, Congress required that any ol
pipelines crossing lands kubject to the MLA be operated as 2 common carrier so that "these
{indcpendent) producces freach the market which otherwise they could mever reach.”  The

hlly identifics pipelines owned by Associated Ol and Standard Qil, and
Jhey were not common carricrs: thcy would not take the oil of anybody
' : | ice. "{Emphasis added.] Section 28 of the MLA

In 1935, Interiof Secretary Ickes expressed additionai concemn, and supporied an
amendment that, Jn addirion to requiring comsmon carriage, also included a requirement
to "...accopt, cuvey, traasport, and/or purchase without discrimipation...in such
proportionate amfunts as the Sccretary of the laterior may determire to be reasonable”

bc of Section 28. That this 1935 amendment was intended to expand the
scope of Section28 is further demonstrated in Interior Sccretary Whitaker's 1973 lerter
t0 Senator Jacksén: "...The amendment was enacted not to enforce tie COMMON CarTier

provision, but td prevent harm to the public lands and mincral resources of the United

Certain integrated oil companics, by contrast, have long asscrted that the effect of the 1935
amendment was{to limit the common carrier provision and allow the common carriage
requirement 10 Ye fuifilled by pon-discriminatory purchasing (e.g., the price it paid
others when pirchasing).®  They bave further assertzd Deparment of the lmerior
, agrecment in thif interpretation by quoting the Department as finding that *Arm's length

| The Solicitor'sfjoffice is currently prcpuinﬁ 2 memorandum addressing BIM's legal
questions relative to thi common carricr issuc.

T H-16 at 2.

*H-11 at 2.
*H-6 a 10,

»H.2 3t 62. H-5 2527 H-7a7. H-8a20 HO= 1B
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purchases and [pxchanges satisfy (he MLA rcguircment of purchasing without
discrimipation. ¢ However, the same cotrespondence also stated, "As to pipelines refusing
to transport oil pf another owner, Do specific occurrence has been identified.”’ The
written refosals fo transport ol of anoiher owner which surfaced in the LB 1 litigation®
appear o providg basis for recongideration.

Altheugh the BLM has not received any ducumented complaints®, correspondence between
indcpendent prgducers and integrated oil companies concerning requests for common
carriage througl pipelines tolding rights-of-way pursuant to the MLA is consisieatly
denied. The pipkline compenics consistently and unsquivocally state that the pipelines are
private faciliticsfwhich transport only theur own o0il.' Indeed, the companies themselves
have stated that [Getry and Texaco have always operated us line privately and have oever
carried oil for uThcrs for compensation, ™!

Separately. and ndependently of the comman carricr issue, the MMS has unsuccessfully
pursued the urmflcr-pricing J toyaity valuation issue in California. The basis of prior
allegations has jbecn limited to the inconsistency between (1} posted prices and prices
implied by refi net-back anatyses, and (2) gravity differentials in the California market
relative to the|mid-continent market. The 1Bl litigation appears to offer a more
compelling lr*xm:m by explaining the under-pricing through linkage to the common

i

5 H-2 at 64. H-7 §1 8. Reference is to 2 memorandum from Assistant Secretary. Land and
Mincrals Managemen(, tw Secretary of the Interior (February 17, 1987): and letter from James
M. Hughes, Deputy Afsistant Secrrtary, Land and Minerals Management, to Representative Phulip
R. Sharp (April 19, 1§90).

11 etiet from Jamed M. Hughes, Deputy Assistant Secretary, Land and Minerals Management,
to Representative Phifip R. Sharp (April 19, 1590).

' H-12, H-14, and H-15.

* Burton J. S in the Office of the Regional Solicitor, Pacific Southwest Region, n
commenting on 1991 IG finding of lack of compliance, cxplained the lack of complaints as
follows: "The problgm arlses becausc there {s no statc or federal agency capable of assuming
regulatory junis over these pipeline companics. An independent oil producer is indeed
unlikely 1 challenge operation of 2 pipeline company in a proprictary manner if, in fact, be
can obtajn Do relicf cven if he complained " (Memorandum BLM.PS.1308 dated
January 14, 199G, ined in IG sudit report no. 91-1-503 dated February 1991.]

¥ H-15. H-14.

W H-2 at S0.
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carmier issuc and

in California.

From an ¢cono

oter. Thatis, r
paid for heavy o

rthcr price, cxchange, end purchasing practices of the integrated firms

perspective, a vertically integrated firm passessing strong market or
cannot be presumed to behave as a comman carrier by aciing as 2
. even if it stands ready to purchase all oil tendered at its offerimg price.
h a firm can cxercise its market power by offering only very low prices

continuing 1o serve only as a COMMOD purchaser hes resulted in ficld
tly below fair market valuc is freely admitted by the inlegrated
is attested to by the differcnce in their practices when dexling with each
bcords of inicgrated ol companies show that they believed that the prices
hudes, in particular, were “less than true value” ' It s specifically tus

2 The legislative
for many years prior
have been 00 reasen
is that pipeline-co
carriage, enforce

> B-1 at 13-20.

W B{ gt 13-15.

shows that pipeline companics were behaviog as common purchasers
the MLA. It this practicc were acceptable w the Congress, there would
include section 28 at all, Indeed, the nature of the problem then, us now,
ics act only as coramon purchasers and, by not providing to common

i} tow field price objective.
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under-pricing thaf Jed to the development of e 3-Cut cachange.'’ Conrt records show,
for example, 1 Tgxaco official explained the need for the 3-Cut cxchange as:
S

Generally| speaking badger [3-Cut] exchanges are congidered to be the most

equitable urangement for both parties and, in many instances, posted price

or gravitp barrel cxchanges arc very adversc economically w0 one of the
. partics 1w the exchange '

Similarly, on dcposition, ARCO's Crude Supply Manager characterized the 3-Cut:

Q. The fpuestion I am asking you is simply. do you agrec that 3-cut
exchanggs wete utilized in California because crude oils were not priced
accordirf to their value in California?. .. THE WITNESS: If you are
looking for a simple answer, yes, " -

It is further imgortant to pote that the 3-cut exchanges were not "a wash®, but produced
very large imbglances, whether measured in barrels or doltars, The persistence of the
farge imbalancs necessitated periodic settlcments between the exchanging parties 0
reduce the imbhlances.” Since such payments were the result of exchange sales, they
. shauld be viewdd as a part of the payment for the crude, cven though such payment may

15 In simple termg the 3-Cut exchange was a mechanism ailowing crude 1 be exchanged &
cut at a time, as if it ere refined product. This allowed for pricing consistent with the crudes
actyal market value, rather than the posted price. This exchange basis (laicr giving way to gravity
balancing exchanges) fas used by the intcgrated oil companies when dealing amoog themsclves;
since valuation at pos .!.. prices would severely disadvantage one of the parti¢es, and therefore oot
acceptable, Posted pces (or location discounts from posted prices) were used only for dealing
with independent proqucers {snd valustion of crude for
royalty purposes). Although it is easiest 1o understand the operation of the 3-Cut exchanges
involving pipeline ation (and the majority did appear 10 involve pipelines), such
_ bven when pipcline transportation was not involved, 2y when delivencs were
by tnker. Althoughjt is claimed that 3-Cut exchanges were used only ease the refiner’s burdca

p Fing eachanged crudes without protracted pegatiations, as well as providing
a means for automatc mainienance of w quality balance, it is hnpomnttomcogniumnt3-0m
& used ontside the California market.

$ "H1 w16

“B-1atl9.
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have occurred

related to the sal

exchanged for s

properly royaltyfhearing.

There are also
crudes, includi
may have becn
with:

o Compardple ANS crudes;
id at auction, including Federal auction sales; and
o Prices ofjained from traders.'?

o Crudes

Program Contact: B(# Berman, Office of Policy Anatysis, 208-3751.

Page 52/h4

Page 6

tside the sale contract itself. To the extent that such payments were
or exchange of crudes lificd from Federal leases (including those crudes
ilar, non-Federal crudes before reaching their final destination), they are

eported to be other indicia of significant under-pricing of California
quantitative analyscs indicating that the amount of such under-pricing
high as $2 - $4 per barrel. These include comparison of posted prices

" Much of the OCJ'ﬂmE
are reported based

analyses is currently under protcctive order. Its existenoe and results
discussions with the individual who conducted the analysis.
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1 Ead you —- &id you relate to Assistant | wmakers to help them understand and point out to
? Secretary Arwstrong whem he sentiovged Mmr. Berman 7 them what svidence we found, and we try te peint
3 to you that you had already been ig touch with 3 to sowm ways Of remedyiny the problesm.
4 him? ‘ 4 0 And mccepting all that, is it fair to
5 A Ro, I di4 not. 3 smy that by the time you wat with Mr. Arsmtrong in
] Q Was thars reascn? I mefdn did you § Novembar 1994, that you oconsidersd Mr. Bermen an
7 specifically not do that foxr a reafjon? 7 ally and an asset in that affort, as you described
L A Bure. i 8 it, on the oil royalty quastion?
b) Q Wnich waa? | 9 A Yeu.
10 A wall, it waa Olear by then that this 10 Q Had Mr. Borman provided you with any
11 wop not the official policy of the| Department of 11 documsnts, up ro Movamber of 19947
12 Intexior, and there wes no rsason RO give the name 12 A Mo. He nevar provided mea with any
13 of a gquy who was going against thel whole agenoy. 13 documants.
14 I huove aeen what happana to whistlip-blowers. 14 o Wever provided you with any dogumenta?
15 Q o you Wers oonlldnrimi] Wr. Berman at i) h .
16 thim polot to be an ally, as weoll tu a 16 Q You are certain of that?
17 confidential source of informationy to you? i A Well, I know he didn't give ma any
18 A Ba had helped me underggtand lssuas and 10 documents. I don't know that he wesn't one of the
19 he really was a great advoocats unrthh immue 1 anonymous pacple, but I doubt it because the
20 internally. 10 doownents that he wrota all came to B nltimately
21 Ay the time I was getting the Frwedom 21 through Preedom of Informatiom Aot.
22 of Tnfnrmatinn Act documente., 1t Was clear he had 212 [+] Exouse ma.
70 4 T2
1 been advocating this position for |many years. b\ 8o we cen mave sach other a lot of time
2 Q 8o fair to say that yo viewed him aa 2 here, 1o the best of your koowlesdge, not just
3 importent to your pursuit of your poaltion on this 3 through Wovexber of 1994, but during the entire
¢ lenuno; tIued 4 period of your work on this issue, lwt's say up to
5 A He was halpful in my uhderstanding the v the time you filed the lawsult, Mr. Barman nevar
6 ipsus, yes. | & provided you with any documants?
7 Q At this point you hed -n strateyy on Lhe 7 A Thot'oc Correct.
B issus; correct? Your stratagy - is that correct? L] Q You recaivad doowmants [rom anonymous
9 A Hao. 9 sourcues, and you don't -- the bemt of your belimt
10 o] You did not have & atijstegy? 10 ia thet they were pot from Mr. Permany
11 A I don't know what you (Inean exactly. 11 A That's COrrect.
12 Q pidn't you have a pln‘ far how you wars 12 o] Or at Mz, Berman's direotion aomeons
11 oing to pursue this lssus, advodate POGO's point 13 else supplisd them to you?
14 of view on it? ; 14 A That's corrsat.
15 A wall, in vhe sansa thit we have a 15 [+] Did he provide you with information
16 gyenersal plan that wa sxpose, wa invo-tiqar_n an 16 that wes useful to you in identifying spacific
17 exampls of waste or fraud, we --? 17 dooumants, that you should reguest, undar FOIA?
18 Q 1 undersctand -- I 18 A I An rmcall rhat he helped onoe in
19 A Well, you askad . ' astion. 19 drafting language for a Freedom of Information Act
20 Q GO ahead. 20 Tequest.
21 A Na gather all the av noe. We produce 21 [+ woen was thac?
22 a report typlcally. ¥e then wa with policy 22 A oh, I dop't konow., I had moc many. I
i
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